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B nene Jlynenko nporusB YKpauHsbl,
EBponelickuii cyn no npaBam uenoBeka (IIsrtas cekuus), 3acenas
[Tanaroii B cocrage:
Rait Maruste, npeoceoamens,
Volodymyr Butkevych,
Renate Jaeger,
Mark Villiger,
Isabelle Berro-Lefévre,
Mirjana Lazarova Trajkovska,
Zdravka Kalaydjieva, cyosu,
u Claudia Westerdiek, cexkpemapo cexyuu,
[Mocrie oOcyxaeHus 3a 3aKpbIThiME ABepsiME 25 HOs10pst 2008 rona
[IpoBo3rmamiaer cruepyloniee pelieHue, KOTOpoe ObUIO MPHUHATO
B YKa?)aHHblﬁ BBIIIIC ACHD.

[TPOLIEYPA

1. leno otkpbito 1o 3asBieHuto (Ne 30663/04) mportuB YkpauHbl,
nonanHomy B Cyn B cooTBeTcTBUU co cTaTheil 34 KonBeHImu o 3amute
IpaB YeIoBeKa M OCHOBHBIX CB00OA (nanee — «KOHBEHIM») YKPAHHCKUM
rpaxganiHoM T-HoM CranuciaBom Hukomaesuuem Jlyrenko (manee —
«3asBuTenby) 5 aBrycra 2004 roga.

2. 3asBUTEns, KOTOPOMY Oblla TpEIOCTaBI€HA oOIulaTa MPaBOBOU
nomomy, mnpenactasnsl r-H A.IL Bymienko, ajnBokaT, NpakTUKYIOIIUH B
XappkoBe. YKpaumHCKoe TmpaBHTENbCTBO (manee — «IIpaBUTETBCTBOY)
IIPEJICTAaBIISUI €r0 YIIOJIHOMOYEHHBIN r-H IOpnii 3aiiues.

3. 3asBUTENF YTBEP)KIAeT, B YAaCTHOCTH, YTO OH OBUI OCYXICH
B HapyuieHue craTbk 6 § 1 KoHBeHIIMM Ha OCHOBAHUU MOKa3aHUH, KOTOpPbIE
€ro OTCYTCTBYIOIIMH B cyae COOOBHMHSIEMBIN Jal B XOZE J0CyAeOHOro
paccieoBaHus U OT KOTOPBIX BIIOCIEACTBUU OTKA3aJCs, MOCKOJIBKY OHH
OBUIH JTAaHBI IO IPUHYKICHUEM.

4.6 wrons 2007 roma Cynm pemun YBEIOMHTh O 3asBICHUU
[TpaButenbcTBO. OH Takke pEHIMSl PACCMOTPETh 3asBICHHUE MO CYILECTBY
OJTHOBPEMEHHO C BOIIPOCOM O mpremiaeMocTH (ctaths 29 § 3).

OAKTHI

I. OBCTOSTEJIBCTBA JAEJIA

5. BasBuTens poauscs B 1977 rony u xuBeT B r. MakeeBKe.
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2 PEIIEHME I10 AEJIY JIVIHEHKO ITPOTHUB YKPAWHbBI

6. Oxkomo 6.30 yrpa 13 Hos6ps 1995 roma B mocamke BOIU3H
KENE3HOIOPOKHON cTaHIMK ObUT 0OHapyxeH r-H O.M. ¢ orHecTpenbHBIMH
paHEHUsIMHU, OT KOTOPBIX OH CKOHYalcAd B OOJbHULE NPUMEPHO Yepe3 [Ba
qaca B TOT XK€ JICHb.

7.17 wHosb6ps 1995 3asgBuTenr OBLT apecToBaH IO TIOJIO3PEHUIO
B yomiictBe r-Ha O.M. Ilpu nocnenyromemM o0bICKE B JOME 3asBUTEIIST ObLIH
u3bsaThl 1 500 mommapor CIIIA.

8.C 17 wmosibps 1995 roma mo 13 pmexabps 1996 roma 3asBUTENH
cojaepxaics moj crpaxei B Jlonenkom ciencrseHHoM uzoisarope (CHU30).
[To cnoBa 3asBUTENs, YCIOBUS, B KOTOPBIX OH COJEpXKAaJCs, OBLIH
OecyenoBeYHBIMU M YHHKAIOIIKMMU 10CTOMHCTBO. KpoMme Toro, nosumus, mno
€r0 YTBEPKJIEHHIO, TTOIBEPIJIa €ro MBITKaM, YTOObI MOIyYUTh PU3HAHHE.

9. 3asBUTENH NOCTOSHHO OTPHUIIAJ CBOK MPUYACTHOCTh K yOuiicTBy. OH
npusHai, uto 12 nostopst 1995 roga ero omHokmaccHuk r-H A.®D. goBe3 ero
JI0 MecTa MPOMCUIECTBUS, IOCKOJIBKY OH XOT€l YBHJIETb MECTO, TIJe
wiaaupoBast 13 HosOps 1995 roma BeTpeTHThCS TO JeliaM C HEKUM
Anzpeem, 0 KOTOpoM OH Oosiee HUYero He 3Hal. Ha cnepyromuii neHb r-H
A.®. co CBOMM OTIIOM Ha UX aBTOMOOWJIE OIISAThH IPHUBE3 3asBUTEINS B TO K€
MECTO U OKUJAJ €ro HemnojajeKky. 3asBUTeNb BCTPETHJICS ¢ AHIpeeM Ha
KEJIE3HOIOPO’)KHOM MOCTY, KaK OHH M JIOTOBAPUBAINCH. AHIpPEH B3sII
KypTKy 3asButels. Korja 3asBuTens yBUIEN IBYX MYXKUHH, CTPEJISIONUX B
IIPOXOXKUX, OH HCIyrajucs, modexan 4epe3 MOocagKy K aBTOMOOWIIIO T-Ha
A.®., u onn yexanu. Ilo myru 3asBurens BbBIOpocHI cBOM Ty(hiau H
NepYaTky, TaK Kak TMOHUMAJ, YTO JPYTHE MPOX0KHE MOTIH €0 YBHIETh H
CBSI3aTh C IPOUCIIECTBUEM.

10. 18 Hosi6ps 1995 roxa r-u H.JI., 3HaAKOMBI 3asiBUTEIIS, KOTOPHIH OBLT
AaKLIIMOHEPOM M BOAMTEIEM B KOMIIAHUH, ylpasisieMon r-xoi O.M., BroBoi
youToro, ObL1 JOMPOILIEH MUIUIMEH B OTHOIIEHHWH yOuiicTBa. Ilockombky
r-o HJL. ponpammBancs Kkak CBUAETENb, €ro MNpeaynpeauan o0
00513aHHOCTH COOOILIUTh BCE €My H3BECTHOE IIOJl yIrpO30H YroJIOBHOTO
HaKa3aHUs M HE MPEJOCTaBWJIM BO3MOXKHOCTH TIOCOBETOBATHCSA C
asBokaTtoM. OH MPHU3HAJICS B TOM, YTO HAHSUI 3asBUTENS Ui yOUHCTBA T-Ha
O.M. u ymnarun emy 2 000 nomnapoB CIIIA 3amatka u 10 000 monnapos
CIIA 1o okxonHwanuu. OH Takke 3asBWI, 4YTO HaKaHyHe YOHIiCcTBa
3asBUTENb MOKa3bIBAI €My MHUCTOJIET, KOTOPbIM Kynui i yOuHcTBa r-Ha
O.M. Bckope r-u H.JI. Obu1 00BHHEH B MOJCTPEKATEIbCTBE K YOUNCTBY.
[Tocne npeabaBneHnss 0OOBUHEHHS U SIKOOBI KOHCYJIBTAllUU C aJBOKATOM OH
OTKa3aJicsi OT CBOEro TPHW3HAHWS W BIIOCIEACTBHU B XOJZIE TIpoliecca
MOCTOSIHHO OTPHIIAJ CBOIO MJIM 3asBUTEIISI IPUYACTHOCTD K COOBITHSM.

11. 21 wosi6pss 1995 roma r-u H.JI. moxaioBaics B MPOKypaTypy, 4TO
paOOTHUKKM MMWJIMIUHM, KOTOpBIE JOMPAIIMBAIM €ro, IOABEPIIN €ro
KECTKOMY TICHXOJIOTUYECKOMY JIaBICHUIO, B TOM YHCIE YrpOXKalu
OOBUHUTH €T0 B IMPECTYIUIEHUH, YPEeBATOM CMEPTHOI Ka3HbIO, U30UTH €ro U
W3HACHIIOBATh, a TaK)Ke MPUYMHHUTH BPEIl €ro )KeHe W J0YEpH, eCIH OH He
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YKaKET Ha 3asgBUTENS Kak Ha youiiny r-Ha O.M. B HeycTaHOBIIGHHYIO 1aTy
r-u H.JI. Taxke moxanoBasicsi, YTO JBO€ HEM3BECTHHIX Halajlyd Ha HEro Ha
MOJXO/IE K IOMY M CKa3ajii, YTOObl OH IPU3HABAJICA B CBOCH MPUYACTHOCTH
K YOMICTBY, €Clii OH XOueT yOepeub CBOIO CEMbIO OT CEpPbE3HBIX
HenpusTHOCTe. CTOPOHBI HE TMPENOCTaBHIM HUKAKUX CBEJCHUU B
OTHOILICHUH PEAKIIUU BJIACTEH HA 3TH 5KaJI00BbI.

12. B HeycTaHOBIEHHYIO AATy /€0 MpoTuB 3asiButeis u r-ua H.JL. 6b110
nepegaHo Ha paccmorpeHue B JloHeukwit oOmactHo# cyn. Ilo MHEHHIO
OOBHHEHHUS, 3asBUTENb ObUT BHHOBEH B YOUHCTBE H3 KOPBICTHBIX
noOyX/IeHul, HE3aKOHHOM BJIAJEHUH OTHECTPENbHBIM OpY)XHEM H
HapYIICHUU TIPAaBUJI O BATIOTHBIX onepanusx. [lo Bepcun oOBUHEHHS, I-Ka
O.M., odeHb paccTpoeHHas HEHaJIekallluM OOpalleHHMeM C HEll Myxa,
nonpocuna r-Ha H.JL. HaiitTu Koro-nubo, KTO MOTOBOpWI OBl C HUM,
MIPUTPO3HI U, €CITH HEOOX0AMMO, U30wmi Ok ero. OHa paspemninia eMy B3sTh
HEKOTOPYI0 CyMMYy JeHer u3 1,5 Musuinapaa kap6oBaniieBl, KoTopsie paHee
nepeaaga €My Ha XpaHeHHe, 4TOObl HAHATh MOIXOMISIIETO 4YelIOBEKa.
I'-u H.JL., xoTopblit ObUT B IJIOXUX OTHOWIEHUSX ¢ T-HOM O.M. u Gosmcs
noTepaTh paboTy B KOMIIAHMM €T0 >KEHBI, PEUIMJ HCIOJIb30BATh JICHBIH,
yroObl r-H O.M. Ob1 yobur. B HeussectHyro nary r-u H.JL nepenan
3asBureno 2 000 nommapos CILIA mist HOATOTOBKM YOUHCTBA, B TOM YHCIIE
MOKYIIKH OPYXUS, U COOOLIII eMy OOBIYHBbIE BpEMSI U MapUIpyT, KOTOPbIM
r-0 O.M. xomut Ha pabory. B Hem3BecTHyI0 naTy 3asBUTENb MPHOOpPEI
y HEYCTAaHOBJICHHOT'O JIMIIA MUCTOJET KaltuOpom 7.65 MM HEU3BECTHOTO
WHOCTPAaHHOTO Tpom3BoACTBa, a 13 HosOps 1995 roma HeckonbKo pa3
BeICTpENHSl B moTepneniuero. 15 nosOps 1995 roma r-u H.JI. mepenan
sasuTento enie 10 000 moutapoB B yruiaTy 3a YOUICTBO.

13.29 wmas 1996 [loneukuii oOmacTHOM cyA HampaBui JIeJI0 Ha
JOTIOJTHUTENIFHOE ~ paccielOBaHWe, YCTaHOBMB, 4YTO  (akThl  Jena
YCTaHOBJIEHBl HEMOJHO, a JIOKa3aTeIbCTB MPUYACTHOCTH MOJCYIUMBIX
K BMEHSEMOMY MPECTYIJICHHIO HE JIOCTaTOYHO. B HEW3BECTHYIO /aTy Jelo
OBLJIO OMSTH MEPENAHO B CY MEPBOM MHCTAHIUH.

14. 13 nexabps 1996 Jlonenkuii 007JaCTHOM CyT OMpaBaa MOJICYAUMBIX,
YCTaHOBUB, B YAaCTHOCTH, YTO OOBHHEHHE HE OOBSICHHUIIO MPOTHBOPEUUN
MEXIy HMEIOIIMMHUCS HCTOYHUKAMH JIOKA3aTeIbCTB M HE TPEICTABUIIO
JIOCTaTOYHBIX  JOKa3aTeNbCTB BUHBI MOACYOUMBIX. B  uacTHocTH,
MHOTOYHCIICHHBIE (DAaKTBI, TakWe KaK yTBepXKIaemasl MPUYACTHOCTh T-Ha
H.JL. x mnpecrymneHuiro W cymMma SIKOObI TOJTY4YeHHAs 3asBUTENEM 3a
COBEpIIICHHE YOWHCTBA HE HMMENIU TMOJ] COOOM HHUKAKWX J0Ka3aTeIbCTB,
KpOMe TMepBOHAaualbHOro mnpuszHaHus r-Ha H.JL., oT koToporo TOT
BIIOCJICICTBMM ~ OTKA3aJICsi Kak OT JAHHOTO WM TIOJ JIaBJICHHEM.
COOTBETCTBEHHO, CyJl TOCUUTAl 3TO JOKa3aTelIbCTBO HEHAJECKHBIM, W,

! Oxomo 10 000 gommapos CIIIA B mepexoHOit BamoTe YKPAHHBI B BO BPEMs COOBITHI
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MOCKOJIBKY HUKaKWX JIPYIHX JIOKa3aTelbCTB HE OBUIO, HCTOJIKOBAI
COMHEHHS B T0JIb3Y 3aIUTHI.

15. 3asBuTenp ObUT OCBOOOXKICH W3-TI0J] CTPAXXH B JICHb ONPABJAHHS W
BCKOpE yeXal U3 CTpaHbl U MOCENWICS B Y30EKUCTaHe, OMacasich, MO €ro
CJIOBaM, MECTH CO CTOPOHBI MIIIMIMK. B Hen3BecTHyIO naty r-H H.JL. ucues.

16. 9 urons 1997 roga JoHenkuit o61acTHON CyJ OOBSBUI 3asiBUTENS U
r-ua H.JI. B po3bick. [1o yTBep»ICHUIO 3asBUTENS, OH HUYETO HE 3HAT 00
9TOM WM HHUKOT/IA He CKpbIBaics. OH MUMeN Kuibe, paboTy, KEHUIICSA, UME
peOeHKa 1 MOTyYHIT BOJUTEIBCKOE YI0OCTOBEPEHHE HA CBOE MMSI.

17.13 pgexabps 1997 roma BepxoBublii Cyn  yIOBIETBOPHII
KaCCallMOHHYIO Kalo0y OOBUHHTENsI W HAmpaBWJ [0 Ha HOBOE
paccMmoTpenue B JloHenkuit 00JacTHOM Cy/I.

18. B 2002 roxy, xorga 3asBUTENb OOpaTHICS K YKPAaMHCKUM OpraHaM
BJIACTH, YTOOBI MPOJUIUTH JCHCTBHE CBOETO MACIOPTa, OH OBLT 3a/epKaH H
MIOMEIIICH TI0]] CTPaXy B YKpauHe.

19. [Mockoneky r1-H H.JI. He oOHapyxwmm, 9 nexabps 2002 rona
anesnsuoHHbIi cyn Jlonernkoit obmactu (ObiBIIME JloHenkuil 001acTHOM
Cy[) CIIPOCHJI MHEHHE 3asBUTEIISI O BO3MOKHOCTH PACCMOTPEHUS Jeia B €T0
OTCYTCTBHUE, HAa YTO 3asBUTEIb, IPEACTABICHHBIA aJBOKATOM, COTJIACHJICS.
B xoxe cynebHOro paccMOTpeHUs OOBHMHHUTENb IPOCHI CyH NPOYECTh
nokazanus r-Ha H.JI., mpotuB dero 3ammra He Bo3paxkana. Cya
YIIOBJIETBOPHII XOAaTAalICTBO OOBUHHTEIIS.

20. 3 oxta6ps 2003 roma amemtsiuoHHBIM cyn JloHenkoit obmactu
coriacuics ¢ Bepcuel oOBuHeHUs, copmyraupoBanHoro B 1996 ronmy.
OH npu3Hal 3assBUTENS] BUHOBHBIM B YOHIICTBE M3 KOPBICTHBIX MOOYKICHHIA
¥ HE3aKOHHOM BIIQJICHHMH OTHECTPEIbHBIM OPY)KHEM, HO OIpaBaajl €ro B
OTHOIICHUH HApyIICHUs MPaBUI O BATIOTHBIX OINEpalusaX, 4TO K TOMY
BPEMCHH HE SBIISUIOCH YTOJIOBHBIM MTPECTYIUICHUEM.

21. Cyn ycTaHOBWJ, YTO O BHHOBHOCTH 3asiBUTENsl B COBEPIICHUU
BMCHSIEMOTO €My YyOWIHCTBA TOBOPWJIM, B YaCTHOCTH, CJIEIYIONINE
JI0KA3aTeNbCTBRA:

— noka3zanus T-xu O.M. o ToMm, uro B okTs0pe 1995 roga ona momnpocwiia
r-ua H.JI. moapickath yenoBeka, 9TOObI MPUTPO3UTH €€ MYXKY, U pa3pelinia
eMy 3alulaTUTh JTOMYy uenoBeka wu3 1,5 wmwimapna kxapOoBaHIEB,
nepefaHHbIX eMy Ha XxpaHenue. llocne yOwuiictBa Mmyxka r-H H.JL
IMOCOBETOBAJI €if MOJIYaTh 00 3TOM;

— nokazanus r-xu A.JI. (marepu 3asBuTens) o Tom, uyto 12 HosOps 1995
roJia €¢ ChIH KYIHJI NIepYaTKH, TCHHUCHBIC TY(JIM B CIIOPTHBHYIO CyMKY. 13
HOA0psa 1995 rona ee cbIH cKa3ai, YTO YTpoM coOMpaeTcst UrpaTtb B TEHHUC,
HO BITOCIICJICTBHM W3MEHWJ TUTAHBI U yexaj W3 ropoja Ha jsa aasA. 1 500
JOJUTAPOB, HU3BATHIE B JIOME, NPHHAJICKATHM BCEH ceMbe M ObLIN
JIOJITOBPEMEHHBIMU COCPEKCHUSIMH;

—noka3anus r-xu B.B u r-xu O.0. o Tom, uto 13 Hos1O6pst 1995 rona,
okosmo 6.30 yTpa, OHHM CIHBIIATH HECKOJIBKO BBICTPEIOB W TIOTOM
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oOHapyxwm paneHoro r-ua O.M. Bo3je jKeIe3HOJOPOXKHOTO MOCTA, U YTO
OHU HUKOTO MOJ03PUTEILHOTO BOKPYT HE BUJIEIIH;

—nokazanus r-Ha M.®. o Tom, uto 13 HOsOps 1995 ronma, okono 6.30
yTpa, OH yCJbIIIad TPH BbICTpena, a nmpuMepHo udepe3 20 cexyHn yBUAET
MY)XUHHY, OekaBIero yepe3 MocT. OIHaKO OH HE MOT ONHCATh MYXXUUHY
OTKAa3aJICsl Ta/1aTh, MOT JIU ATO OBITH 3asBUTEIIb;

—nokazanus r-Ha A.®. o tom, yto 12 HOs0ps 1995 roma on momaBes
3asgBUTENS K PBIHKY Ha aBTOMOOWJIE CBOEro OTILA, /i€ 3asBUTEIb KYITHI
CYMKY, KYPTKYy, TeHHHCHBIC Ty(hau u mepuaTku. [loTom oHM moexanu B
paiioH, TZe Ha CIEIyIOIUH [eHb NPOU30NUI0 YyOMICTBO, Tak Kak Yy
3asBUTENS TaM ObUIN Jiena. 3asBUTEINb MOIMIENT B OCAAKY U oTcyTcTBOBa 10
win 12 MUHYT, TTOCTIE Yero OHU BEPHYJIUCH IOMOM U TIOTOBOPHIINCH, YTO T-H
A.®. monBe3eT 3asgBUTENS HA CIEAYIOIIEE YTPO «HA BCTpedy C medom».
OnHu npuexanu Ha MECTO Ha CIeAYIOIUH JeHb u T-H A.D. co CBOMM OTLIOM
I 3asBUTENS B aBTOMOOWIIE. 3asBUTENb BEpHYJCS 0e3 KypTKH, O4eHb
BO30Y)XKJIEHHBIII W COOOIIMM MM, YTO CTOJIKHYJCS C TIOAO3PUTEIHHBIMH
mronemu. 1o myTn 3asiBUTENH BHIOPOCHI CBOM Ty(UIM M NEPYATKU U3 OKHA.
Oren r-ua A.@. 1an Takue e IOKa3aHus;

— MoKaszaHus r-ku A.J., 1aHHBIE B X0JIe TOCYIeOHOTO paccieoBaHus, O
toM, 4to 13 HOs0ps 1995 roma okomo 6.15 yrpa oHa Buaena MyX4uuHY,
CTOSIBILIETO HA JKEJIC3HOAOPOKHOM MOCTY, PAJOM C TEMHOW CYMKOH M C
pyKamH B KapMaHax;

—3aKJIIOYEHUE OJKCIepra o Myiasx, nomaBmmx B r-ua O.M., B
COOTBETCTBUHM C KOTOPBIM IIyJH MOIJIM OBITh BBIMYIICHBI U3 THCTOJIETA
OJTHOH M3 BOCEMH MHOCTPAHHBIX MOJIEIIEH;

— 3aKJIFOUEHHE DJKCIepTa O TOM, YTO HE HCKIIOYAeTCsl CTpenbda u3
OJJHOTO M3 TaKHX IHUCTOJIETOB B TMepYaTKaX, MOJOOHBIX TEeM, KOTOpHIE
3asiBUTEIIb UMEI NpH cede, Kak yka3zaHo r-HoM A.D. (Boautenem);

—JBa  CyIeOHO-MEAMLMHCKUX 3aKIIOueHHss 00 00CTOSATEenbCTBAX
U npuurHax cmepTH r-Ha O.M., KOTOpbIE ONHCAaTM €ro paHeHHs
Y YCTAHOBUJIM, YTO BBICTPEJIBI TPOU3BOIIIINCEH C Pa3IMYHOTO PACCTOSHUS,

—MOKa3aHUsl HaYallbHUKA 3asBHUTENS, 3aHUMAIOIIETOCS OOMEHOM
BJIIOTHI, B OTHOLIEHUH HU3KOTO J0X0/1a 3asIBUTEIIS;

— 3aMHCH 0 clIenKax oOMeHa BaJTIOTHI, COBEPIICHHBIX
B COOTBETCTBYIOILIIEE BpEMs, B COOTBETCTBUM C KOTOPBIMH HHUKTO He
oomenuBan cymmel 6osiee 500 momrapor CIIA 3a oguH pa3; u

— 3aKJIIOUEHHE NICUXHUATPUUECKON OKCTIEPTHU3BI 3asBUTEIS,
B COOTBETCTBHHM C KOTOPOH TOT HE CTpaJaeT pacCTPOHCTBAMHU IICUXHKH
Y MOKET OTBEYATh 3a CBOU JICHCTBUSI.

22.B Tekcre mpuroBopa He OBUI0O KAaKHX-JIMOO CCBUIOK Ha
Npu3HaTeNbHbIe MoKa3aHus T-Ha H.JL. wim Ha yTBEp)KIACHUS 3asBUTENS
0 TOM, YTO OHH OBUIH JaHBI ITOJT AaBIICHHEM.

23. IlepeunicauB  BBIIICYKAa3aHHBIC JIOKA3aTENbCTBA, CyJ  IPULIET
K BBIBOJLY:
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«OLeHNB J0Ka3aTeNbCTBa JeNla, CyJ] CUUTAeT YCTAHOBJIEHHBIM, YTO [3asSBUTENB]...
coBepUIMI ~ YOMHCTBO M3  KOPBICTHBIX  NOOYXAEHHH,  KBaIu(pUUUpyeMoe
B COOTBETCTBHH CO cTaTbeil 93 myHKTOM «a» YTOJIOBHOro Kojekca. Ero ymbliuieHHbIE
JICUCTBHUSI, BBIpP)KEHHbIE B MPHOOPETECHHWH, HOLICHUH M XPAaHEHWH OTHECTPEIHHOTO
OpYXHsl, TPEAYCMOTPEHBI CTaThl 222 yacTh 1 YTOJIOBHOTO KOJZIeKCca YKpauHsl. . .»

24. 3asBUTENb MOJAN KAacCalMOHHYIO ajnoOy. OH yTBepkaal, cpeau
IPOYEro, YTO MPU3HAHHE €r0 BUHOBHBIM HE OCHOBAHO Ha JIOKA3aTelIbCTBAX
U ¢akTHdecku Oa3mpyeTcs B pelIaloniell CTENEeHH Ha NEepBOHAYAIBHBIX
nokazanusax r-Ha H.JL., xotopbie ObUIM IaHBl 0€3 y4acTHsl aJBOKaTa IpH
Jonpoce B KauecTBE CBUAETENs 0e3 3aluThl OT CcaMOOOIWYEHUS |
OT KOTOPBIX TOT BIIOCJIEACTBUM OTKA3aJCs, IOCKOJIBKY Jal HUX IO
napnenneM. OH yTBepiKaal, 4yTo 0e3 CCBUIKM Ha ATH MOKa3aHUs BCE JPYTrue
JIOKa3aTenbcTBa OBUIM OBl HEJIOCTATOYHBI JUIS YCTAHOBICHHS (PaKTOB,
B YAaCTHOCTH B OTHOLICHWHM BIAJACHUS OPYXHEM U YIUIaThl JCHET
3a yOUHCTBO.

25. 3alIMTHUK 3asBUTENIS TOJAI OTIEIBHYIO KaCCAllMOHHYIO >KalloOy,
B KOTOpPOl OH  TOJJepKal  JOBOABI  3asBUTENsI B  OTHOIICHHUH
HEJIOCTaTOYHOCTH JJOKa3aTeIbCTB BUHOBHOCTH. OH OTMETWII, B YaCTHOCTH,
4TO HE OBUIO HUKAKHX JO0KAa3aTelIbCTB TOTO, YTO 3asBUTENb UMEJ IHCTOJET,
TeM Oojee cTpemstm w3 Hero, a Take uro 12 000 mommapoB, sSKOOBI
HepelaHHble  3asBUTENI0, KOrJa-THu00  CYIIeCTBOBAIM, TeM Ooiee
NepeaaBajIicCh €My, KaK 3TO YTBEPKIACTCs, U IOKA3bIBaJl, YTO HEBO3MOXKHO
TOYHO YCTAHOBUTD, TJie ObUI 3asBUTEINb, Korna r-H O.M. ObuT paHeH.

26. 11 mapra 2004 roma BepxoBHbii Cya OCTaBWI B CHIIE IPUTOBOP
ot 3 okTs10pss 2003 roma B cuie. B Tekcre cBoero ompeneneHus OH
0000MIMIT TOKA3aTEeNBCTBA, HA KOTOPBIX OCHOBBIBAIOCH OCYX/ICHHUE, a TAKKe
coclajcs Ha clieiyroliee Ipru3Hanue, caenannoe r-nom H.JL:

«B xome ciymanms [CyZoM NepBOH WHCTAaHIMHM]| TakXke OBIIM HCCIEIOBaHEI
nokaszanus [r-Ha H.JI.], naHHBIe UM B X07€ 0Cy/1e0HOTO paccieIoBaHus, B KOTOPBIX
OH MOATBEpPXKAAJ, 4TO Mocjie paszroBopa ¢ [r-xoil O.M.] oH ckazan [3asBuUTENIO]
00 3TOM, a IOCIeTHHIA CKa3aj, YTO, YTOOBI MOArOTOBUTh YOUICTBO, eMy HyxHHI 2 000
nommapoB CIIA u 10 000 mommrapoB CIHIA mocne coBepmenus. OH an [3assBUTEINIO |
2000 mommapor CHIA, m mocieqHWid TMOKa3al eMy OpYXHE, KOTOpoe MpuoOped.
IMocne yowuiictBa [r-Ha O.M.] 15 HosiOpst 1995 on 3amnatun [3asButento] 10 000
nomnapoB CIIA, u mocneaHuit cka3an eMy, 9T0 OH H30aBHIICS OT MUCTOJIETa, KYPTKH,
IepyaToK ¥ OOTHHOK.

HoBomsr [3asButenst] o Tom, uyro [r-u H.JI.] moxkHO 06BMHMI ero u cebst mox
(GuU3HUECKUM TAaBICHHEM MMUJININK, ObLUIM TaKXKe WCCIIEA0BaHbl W PH3HAHBI
HEOOOCHOBAaHHBIMU. ..»

27. B 3axmoueHue cBoel apryMmenTanuu Bepxousiii Cyj1 ykasai:

«CrnemoBaTenbHO, CyA [IepBOW MHCTAHIMK| MCCIIEOBAT BCE OOCTOSTENHCTBA JAeTa.
OneHnB [OKa3aTeNbCTBA B COBOKYITHOCTH, CyA [IepBOW WMHCTaHIWHU]| MPHIIET
K BBIBOJY, YTO [3asBHTENb| COBEpIIMJ YMBIIIIEHHOEe yOumiictBo [r-Ha O.M.]
13 KOPBICTHBIX MOOYXJCHUII M MpaBHIbHO KBamuduIupoBan ero mno crarbe 93 (a)
VYronosHoro kogexca 1960 roga».
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Il. IPUMEHUMOE HAIITMOHAJIbBHOE 3AKOHO/JIATEJIbCTBO

1. Veonosnwiii kooexc 1960 cooa (vacmuuno ommenenHwlil Yeonoenvim
rkooexcom 2001 200a)

28. Ctatbst 93 (yOMIICTBO C OTAT4arOmUMH OOCTOSITEIHCTBAMH), MYHKT
«y», ompenenser «yOMICTBO W3 KOPBICTHBIX MHOOYXKICHHI»  Kak
IPECTYIUICHUE, IPEIyCMaTPHUBAIOIIEe HAKA3aHUE B BHJIE JIUIICHUST CBOOOIBI
BIUTOTB JI0 MTOKM3HEHHOTO U KOH(MHUCKALNIO HMYIIECTBA;

29. Cratbss 94 (yOWIiCTBO) OIpeAeNsieT «yMBIIUICHHOE YOWHCTBO,
COBEpIIeHHOE 0e3 yKa3aHHBIX B cTaThe 93 MpHU3HAKOBY, KaK MPECTYIUICHHUE,
npeaycMaTpuBarollee Haka3aHWE B BHJE JIMIICHHS CBOOOIBI HA CPOK JI0
15 ner;

30. Crates 179 (Otka3 cBuzaeTens OT Aaiy MOKa3aHWH MO0 dKCIepTa
WIN TIEPEBOAYHMKA OT BBHINOJIHEHUS BO3JIOKCHHBIX Ha HHUX OO0S3aHHOCTEN)
ompeneNnseT OTKa3 CBUAETENS OT Jayd IOKa3aHWi Kak MpPecTyIUICHHE,
npeaycMaTpUBaoliee HaKa3aHWE B BHJEC HCIPABUTEIBHBIX pabOT WM
mrpada.

2. Yeonoeno-npoyeccyanvuwiii kooexc

31. B cootBerctBuu co cratheit 43 (OOBHHsIEMBIH 1 ero mpasa) u 43-1
(ITomo3pesaemsiit) Kogekca, momo3peBaeMblii 1 OOBHHSEMBII IMEIOT IPABO
OTKa3aTbCsl aBaTh MOKA3aHUS W WUMETh 3alIUTHUKA M CBUJAHUE C HUM JI0
HEepPBOTO JIONPOCa;

32. Craress 70 (OOs3annoctu cBujetens) and 71 (OTBETCTBEHHOCTh
cBHJETENs) He mpeaycMarpuBaerT Takux rapantuid. 13 urons 2000 roma
Kogexc Ovi1 momonHeH cratheit 69-1 (IIpaBa cBuperens), KoTopas JaBaja
CBUJIETEJIIM NPaBO OTKA3aThCsl JlaBaTh IIOKa3aHUS B OTHOIIEHUHU ceOs,
YJIEHOB CEMbH U OJIM3KUX POJICTBEHHUKOB.

ITPABO

I. IPEAMET PACCMOTPEHUA

33. Cyn ormeuaer, uro B aBrycre 2007 roma, mociie yBEIOMIICHHS
[IpaBuUTENBCTBA-OTBETYMKA O 3aSBJICHUH, 3asABUTEIb JONOJIHUTEIHHO
MOXKAJIOBAJICSI Ha OCHOBaHWW cTatbu 3 KOHBEHIIMM Ha YCIIOBHS €ro
conepxanus noj crpaxeit B nepuoa ¢ 2002 mo 2004 roxsl.

34.Tlo wmuenmto Cyma, dta kamoba He SBIAETCS Pa3BUTHEM
NEepBOHAYAIIBHBIX Kan00, mogaHHeIX B Cya TpeMs rofaMu paHee, KOTOpbIe
CTOpOHBI KOMMeHTHpOBaH. [loaTomy Cy cunTaer, 4To He ClenyeT Ternepb
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[OJHMMATh 3TH BOIPOCHI B JaHHOM KoHTekcte (cM. Skubenko v. Ukraine
(dec.), no. 41152/98, 6 anpens 2004 roza).

Il. YTBEPXXJIAEMOE HAPYIIEHUE CTATBHU 6 § 1 KOHBEHIIMUA

35. 3asgBUTENh JKAJOBAJNCS, YTO OH HE TOJIYYWI CIPaBEIIHBOTO
cyneOHOoro pazOuparenbcTBa; OH YTBEpXkAald, B YacCTHOCTH, 4YTO ObLI
OCYXKJICH UCKJIIOYUTEIBbHO Ha OCHOBAaHMM Ipu3HaHuil r-Ha H.JIL., koropsle
OBLIM MOJIyYEHBI B pE3yJIbTaTe HE3aKOHHOTO MpuHYyx)AeHus. OH cchuiancs
Ha ctatbio 6 § 1 KonBeHmu, KoTopas mpeaycMaTpUBaeT CIeyIOIIee:

«IIpu ompenereHuu ... JHOOOT0 YroJIOBHOTO OOBHMHEHHUS NPOTHUB HETO, KaKJbIHA
HMEET IIPaBO Ha CIPABEJIUBOE ... PACCMOTPEHHE ... CYAOM ...»

A. IlpuemiieMocTh

36. [IpaBuTENBCTBO YTBEPXKIAJIO, YTO 3asABUTENb HE HCYEpHAT BCEX
JMOCTYMHBIX HAlMOHAIBHBIX CPEJICTB IMPABOBOM 3allUThl B OTHOIICHUU
cBoOeH kano0bl. B yacTHOCTH, B CBOEH KacCAllMOHHOM kajlobe OH HE yKazall
Ha HEBO3MOXKHOCTH Jonpocuth r-ua H.JL. B cyne.

37. 3asBurens He coriacwicsi. OH yTBEpXkaal, 4yTO eCiu OBl OH, Kak
npemaraet [IpaBUTENbCTBO, MOXKAJIOBAICS HA HEBO3MOXKHOCTh JOTPOCUTH
r-ua H.JI., mecto mpeObiBaHusi KOTOPOTO OBLIIO HEW3BECTHO, OH, MO CYTH,
HACTOAJT OBl HAa OTCPOUYKe CyAeOHOTO pa3dupaTeNbCTBA HA HEOMPEICICHHBII
nepuoj BpeMeHH. JTOo ObUI0 Obl IPOTUB €r0 MHTEPECOB, MOCKOIbKY OH
ocTaBa’csi Obl B COCTOSTHUU HEOIPeIeJICHHOCTH CBoel cynbObl. Kpome Toro,
B OTOM CIllydae CpPOK €ro COJIEpKaHHUs IOJ CTpaked MOT OBITh TPOJJICH.
Haxkowner, ¢ Teuenuem BpeMeHU ObLTO ObI Bce 0oJiee CIOKHO UCCIIEOBATh
JPYTHE UCTOYHUKH JTI0OKa3aTeabCTB. C IPYroi CTOPOHBI, 3asIBUTEIH OJIarall,
YTO HEBO3MOXKHOCTh Jompocuth T-Ha H.JI. morna ObITh ucCHpaBieHa
JIPYTHMH TIPOIECCYATHBIMH CPEJCTBAMH, TAKUMH KaK HCKIIIOUECHHE €ro
NepBOHAYANBHBIX MPU3HAHUKM U3 cOCTaBa J0Ka3aTtenscTB. Korna 3asButenb
O0OHApYXWI, 9TO 3TH MPU3HATEILHBIC TOKA3aHMS COCTABIIIA OCHOBY JUJISl €T0
OCYXXJIEHHS, OH COOTBETCTBYIOIIMM OOpa3oM TOMHSI ATOT BOIPOC B
KacCallMOHHOM kayto0e.

38. Cyn HamoMHHAaeT, 4TO BOMPOC B JIAHHOM JIelie — 3TO HE CcyaeOHOe
PacCMOTPEHHE U OCYXKJCHHUE 3asSBUTENSI B OTCYTCTBUE €r0 COOOBHHSIEMOTO,
a yTBepKIaeMoe HECMpaBeAJIMBOE HCIOJIb30BAaHUE MPU3HATEIHHBIX
MOKA3aHWH COOOBUHSAEMOTO0 KaK OCHOBBHI JUIs OCyxjaeHus 3asButens. Cyn
YVKa3bIBAaeT, YTO 3asBUTENh MOAPOOHO OCBETUI OSTOT BONPOC B CBOEH
KaccammmoHHOW  xamoOe. [lodTomMy OH  OTKJIOHSET  BO3pa)K€HUE
IIpaBurenscTBa.

39. Cyn momaraer, 4to aymo0a 3asBHTEIS HE SBJISCTCS OTKPOBEHHO
He0OOCHOBaHHOW B 3HadeHWU cTatbu 35 § 3 KouBeHmuu. OH Takke
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OTMEYAeT, YTO OHA HE SABIIAETCS HEMPHUEMIIEMOM MO KaKkuM-JIHOO IPYrum
ocHoBaHUsM. TakuMm 00pa3oM, OH JJOJKEH MPU3HATH €€ MPUEMIIEMOI.

B. Ilo cymecTBy

1. Jloeoowr cmopon

40. 3asBUTENb YTBEP)KAA, YTO XOTS CyZ MEPBOW MHCTaHLMU IMPSIMO HE
cocasics Ha nmokaszanus r-ua H.JI. B cBoem npuroBope, OHU ObUIH TJTaBHBIM
MCTOYHUKOM JOKa3aTEJIbCTBA €r0 BUHOBHOCTU. OTH IIOKa3aHUS HE TOJBKO
LIMPOKO HCIIOJIB30BAIMCH B ONPEICICHUH CyJa KACCALIMOHHON MHCTAHIIMH,
HO 0e3 HMX BCe Jpyrue MMEoIUecs J0Ka3aTesIbCTB B CBOEH COBOKYIHOCTH
HE MOIJIM NPUBECTU K OCYXACHHUIO 3asBHUTENS B Takod (OPMYJIHPOBKE.
3asBUTENb HE BUAET KaKUX-TM0O0 MPUUYUH BO3paKaTh MPOTUB UCCIIEAOBAHMS
nokazannid T-Ha H.JL. B xome cymeOHOro pasduparenbcTBa, MOCKOIBKY
r-H H.JI. oTka3ancs oT cBOEro nepBOHAYAIBHOIO IPHU3HAHMS, KaK TOJBKO
O0CBOOOAMIICSI OT JaBJIEHHS CO CTOPOHBI ~MIJIMIMH, ¥  IOTOM
IIOCJIEZI0BATENIbHO YTBEPXKAAI — KaK B IPOKypaType, TaKk U B CyA€ — 4TO
3asiBUTENIb M OH HEBUHOBHbL. OJHAKO CcyaeOHbIE OpraHbl NOCUUTAIU
YMECTHBIM II0JIAraThbCs TOJIBKO HAa IIEPBOHAYAJIBHBIE IOKA3aHMS, KOTOPbIE
r-u H.JI. man nox npuHyXiaeHWeM U B OTCYTCTBHE IIPOLECCYaIbHBIX
rapaHTUid NPOTUB CaMOOOJIMYEHHUS, HUKAK HE IMPHUHSB BO BHUMAaHHE €ro
YTBEPKJICHHSI O HEBMHOBHOCTH; CII€JOBATEIIBHO, OCYXICHHUE 3asBUTEI,
OCHOBAHHOE€ Ha 3TUX MOKa3aHMIX, ObLJIO HECTIPaBEIJIUBBIM.

41. IlpaBUTenbCTBO BO3paxajlo MpOTUB 3TOoro. OHM yTBEpPXkAAIU, UTO
OCYXKICHUE 3asBUTEIS HE OCHOBBIBAJIOCH B pELIAIONIEH CTENEHU Ha
noka3anusix H.JI. Cynel pacnonaranu 1eiaoid COBOKYMMHOCTBIO MCTOYHHUKOB
JIOKa3aTeNbCcTB, B TOM 4YMCIE MHOTOYMCICHHBIMUA CBHUACTEISIMH U
HECKOJIbKUMH  3aKIIOYEHMSIMH  CyIeOHbIX dkcrneptus. OpaHako, paxe
IIPEIIIOJIOKHUB, 4YTO IE€pPBOHAa4YalbHbIE MMOKazaHusa r-Ha H.JI. cocraBumm
OCHOBY, CpeIM IPOYMX HCTOYHMKOB JOKA3aTeIbCTB, JUISl OCYXKACHUS
3asgBUTEINs, UCIOJIB30BAaHUE ITHX IOKa3aHUN He ObLIO HeClpaBeIIHBBIM.
B wactHOCTH, IIepen TeM, KaK HCIIOIb30BATh PACCMAaTPUBAEMBIE MTOKA3aHUS
JUI YCTaHOBJIEHUS (DaKTOB, OpraHbl BJACTU MPEINPUHSIIM pPa3yMHbIE
MONBITKU OThICKaTh T-Ha H.JI. u obecneunth ero siBky B cya. Korma stu
HOMBITKM OKa3aluCh Oe3yCHelIHbIMU, Cy/A MEepBOM HHCTAHIMM CHadaia
IIOCTaBUJI IIE€pe]l CTOPOHAMH BOINPOC O TOM, MOXHO JIM HadaTh
paccmoTpeHue Jena B orcyrctBue r-ua H.JIL., a Bnocnenctsum — OynyTt nu
KaKue-Tu0o0 BO3paK€HUS NPOTHUB HCCIEAOBAHUS €ro  MpPEeIbIIyIIuX
NOKa3aHUM. 3alMTa HUKOTJa HE BO3pakaja IPOTHUB 3TOrO IMPENJIOKEHUS.
Hakonen, moka3zanms r-Ha H.JI. Oblmu mpouuTaHbl B XOJ€ ITYOJIMYHOTO
CIIyIIAaHHUS, U 3aBUTEIb UMEI BCE BO3MOKHOCTH UX OIPOBEPTHYTh.
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2. Oyenxa Cyoa

42. Cyn HalOMMHAET, YTO XOTS CTaThsi 6 rapaHTHpyeT NpaBO Ha
CIpaBeAINBOE CyeOHOe pa30MpaTeNbCTBO, OHA HE YCTAHABIMBAET HUKAKUX
OpaBWI JIOMYCTUMOCTH JIOKA3aTENIbCTB KAaK TAaKOBBIX, 4YTO SIBIISCTCS
IPEUMYLIECTBEHHO BOIPOCOM PEryJIMpOBaHUS HAlMOHAJIBHOIO 3aKOHA
(cM., cpenm apyrux pemenuit, Schenk v. Switzerland, 12 wutons 1988 rona,
§ 46, Series A no. 140, u Teixeira de Castro v. Portugal, 9 utons 1998,
§ 34, Reports 1998-1V). CnenoBatenbHo — He zaeno Cyna onpeaensithb
B IIPUHIIUIIE, MOXKET JIM OIpPEJEeJICHHBIH THUIl J0KA3aTeNIbCTB, B TOM 4YUCIIE
MOKAa3aHUsI OTCYTCTBYIOIIETO COOOBUHSIEMOTO OBITH JOIMYCTHMBIM WM, Ha
caMoOM jiefe, sABISeTCS JIU 3asBUTENb BUHOBHBIM. Bompoc, Ha KOTOpBIii
ClIeZlyeT OTBETHTb, — OBLI JIM MpOIECC B IEJIOM, B TOM YHCJIE CIIOCO0
HOJTYYEHHsI JTOKa3aTeNbCTB, CIpaBeIUBbIM (CM., cpedu npouezo, Jalloh
v. Germany [GC], no. 54810/00, § 95, ECHR 2006-...).

43. HeBO3MOXHOCTh O0€CIIEUUTh SIBKY CBHUJETENS B Cy[, B aBTOHOMHOM
3HAQUEHUU BBIPAKEHUS, HE BBI3BIBAET caMO [0 cede HeoOXOIUMOCTU
OTKa3aTbcs OT 00BUHEHUs. B Takoll cuTyanuu, HallMOHAJIBHBIE CYAbI MOT'YT,
IPY YCJIOBUW YB@)KEHHS TpaB 3aIIUTHI, TPUHATH BO BHUMaHHE IMOKa3aHUS,
HOJIy4EHHBIE B XOJI€ J10CY1e0HOI0 pacciieZloOBaHus], B YACTHOCTH, €CIIU CYA
MOYKET MPUHATH BO BHUMAHKE, YTO 3TH IMMOKA3aHUS JOJDKHBI MOIKPETUIATHCS
JPYTUMH HMMEIOLIMMHUCS JO0Ka3aTenbcTBaMu. OJHAKO MOYKET BO3HHUKHYTb
npobiemMa, eciaM  OCYXJIEHHE OCHOBBIBACTCS HMCKIIOYHTEIBHO  HIIH
B pELIAIOLIEH CTeMeHW Ha OSTUX NOKa3aHWUAX (CM., Cpeau Jpyrux
ucrounnkoB, Asch v. Austria, 26 ampens 1991 roma, §§ 25, 27, Series A
no. 203; Artner v. Austria, 28 aerycra 1992 rona, § 21, Series A no. 242-A;
Doorson v. the Netherlands, 26 mapra 1996 roma, § 80, Reports of
Judgments and Decisions 1996-11; u Luca v. Italy, no. 33354/96, § 40,
ECHR 2001-11).

44, B orHomeHMH oOcrosTenbcTB JgaHHoro nena Cya oTmedaeT
W3HAYaJIbHO, YTO TMoKasaHus T-Ha H.JL, XOTsS W 3auuTaHHBIE B XOJ€
cyneOHOro 3acelaHusl CpeAM JAPYrMX MaTepHalloB jeja, He ObLIM HpsSMO
YIIOMSIHYTHI B TekcTe pemeHus oT 3 okTsa0pst 2003 roxa. Cyn HamoMHUHaeT,
C JIpyroil CTOpOHBI, YTO 3asIBUTEb ObLI MPU3HAH BUHOBHBIM, B YaCTHOCTH,
B KBAJIM(ULIMPOBAHHOM YOUHCTBE «U3 KOPBICTHBIX MOOYXACHUI», a He,
HarmpuMmep, B HEKBATU(UIMPOBAHHOM YOUICTBE, KOTOpPOE OIPEaesIEHO
JIpPYrol crarbe yrojaoBHOro 3akoHa. CyjJ mepBOM WHCTAHIMM ITOCYUTAI
YCTQHOBJICHHBIM, YTO 3aBUTENIb UMEJ KOPBICTHBIE MOOYKICHUS U OTMETHI,
yro emy neiictBurensHo 3amatwian 12 000 gommapo CHIA  nByms
wiatexxamu B 2 000 u 10 000 nonnmapoB CIHA. B cBoeil kaccanmoHHOM
*Kanobe 3asBUTENb YTBEPKIal, YTO 3a MCKIIIOUeHHeM nokazaHuil r-na H.JL
U B CBETE JPYTUX MMEIOLINXCS JOKa3aTeNIbCTB, YTBEPHKACHUS O €0 YyrOBOpe
¢ r-uom H.JI, JnelcTBUTENBHOM IUIATEXKE M YHOMSHYTBIX CYMMax
OCTaBAJIUCh YHUCTO CHEKYIATHUBHBIMH. Takxke, MOMHUMO TOro (hakra, 4To
r-H O.M. ObUT paHeH HECKOJBKHMHU BBICTPETIAMH W3 OPYKHsSI HEM3BECTHOTO
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MIPOM3BOJICTBA, TOJILKO TepBOHAYajibHble TNoka3zaHusi r-Ha H.JI. Obuin
UCTOYHUKOM JIOKA3aTeIbCTBA TOTO, YTO 3asSBUTENH JIEHCTBUTEIBHO MOT
UMETH MpU cede opyKue.

45.B otBer Ha noBoabl 3asBuTels BepxoBHwii Cya B cBoem
onpenenenun ot 11 mapra 2004 roga mpsiMo cocnalics Ha OCrapuBaeMble
MOKA3aHUsl ¥ OTMETHJI, YTO HE OBLIO MPUYUH CUUTATh UX HEJOMYCTHMBIMH,
MOCKOJIbKY HE ObLIO OKOHYATEJIbHOTO PEIICHUs O TOM, YTO OHM ObUIH JaHbI
noJ npuHyxzaeHueMm. BepxoBHelii Cyn Takke OTMETHI, YTO CyJ IE€PBOU
WHCTAHIIMM «HAJUIeKAIIMM 00pa3oM OLEHWI J0Ka3aTelbCTBA B HUX
COBOKYITHOCTHY», CCBUIAsCh, TaKUM 00pa3oM, Ha BeCh KOMIUIEKC
JI0KAa3aTeNbCTB, PACCMOTPEHHBIX B X0JI€ CYZeOHOTO CIIEICTBUS.

46. B cBere BblmieckazanHoro Cyja CUMTaeT, 4YTO MPHU3HATCIBHBIC
nokazanuss r-Ha H.JI. ObTM BaXHBIMH [JI TOTO, YTOOBI 00ECIEUYHTH
MPU3HAHKE 3asBUTENSI BAHOBHBIM B IPEABSIBICHHOM OOBUHCHUH.

47.1lostomy Cya [OOMDKEH paccMOTPETb, COOTBETCTBOBAIO  JIH
UCIIONIb30BAaHUE  OTUX  TOKa3aHWW  TpPeOOBaHUSM  CIPABEIHBOCTH,
U3NI0’KEHHBIM B cTaThe 6 § 1 KonBeHImu.

48. B stom otHomeHnn CyJi HAallOMUHAET, YTO MPHU OMpPECTICHIH, OBbLI
JIM TpOIlecC B IIEJIOM CIPABEIMBBIM, JOHKHO MPUHUMATHCS BO BHUMAaHUE
Ka4eCTBO JIOKA3aTeNLCTB, B TOM YHCIIC HE BBI3BIBAIOT JIM OOCTOSTEIILCTBA,
B KOTOPBIX OHU MOJTyY€HbI, COMHEHUN B UX HAJIEKHOCTH U TOUHOCTH.

49. Cyn paHee YCTaHOBWJI, YTO €CJIM HAIIMOHAIBHBIC Cy/ICOHBIC OpPraHbI
CTAJIKUBAIOTCS C HECKOJBKUMH MPOTUBOPEUYHBBIMU BEPCUSMHU IIPaBJBbI,
npeiaraeMbIMA ~ OJJHUM W TE€M JK€ JIMIOM, UX OKOHYATEIIbHOES
MPEINOoYTEeHUEe TOKa3aHUsM, TaHHBIM CIEJACTBEHHBIM OpraHaMH Tepen
TE€MH, YTO JJaHbl B OTKPBITOM CYZ€, caMo 10 ce0e He sBisieTcs mpolieMoin
¢ Touku 3peHusi KoHBeHIMH, eciy 3TO MpeanodyreHne 000CHOBAaHO U caMu
NOKa3aHMs JaHbl JIMIIOM 1Mo n00poi Bose (cm. Camilleri v. Malta (dec.),
no. 51760/99, 16 mapra 2000 roma). C Apyroii CTOPOHBI, HAIEKHOCTH
JTOKA3aTeNIbCTB OYET MOJJOpBaHa, €CJIM OHU IOTYYCHBI B HAPYIIICHUE MTpaBa
HA MOJYaHWE W TPHUBWIETHH TMPOTUB camooOnuyenus. IIpaBo He
n3001M4aTh ceOsi, B YACTHOCTH, TMPEIINOJIaraeT, 4YTo OOBHUHUTEIb
B YTOJIOBHOM JieJie TBITaeTCS J0Ka3aTh CBO€ OOBHHEHHE TPOTHB
00BHHSIEMOTO, He TIprOerasi K JoKa3aTeIbCTBaM, ITOJTYICHHBIM ITPOTHB BOJIH
0OBHHSIEMOTO METOJIaMU MPUHYXKACHUS UITU AaBICHUSA (CM., cpedu npoyezo,
Saunders v. the United Kingdom, 17 nmexabpst 1996 roma, § 68, Reports
1996-VI, u Jalloh, mwur. Beime, § 100). Eciu BO3HHMKAIOT COMHEHHS
B OTHOIICHUH HAJICKHOCTH OIPEACICHHOT0 HWCTOYHUKA JIOKA3aTeIbCTB,
HEOOXOUMOCTh B TMOATBEPKICHUU €ro J0Ka3aTenbCTBAMU M3 APYTUX
HMCTOYHHKOB, CTaHOBUTCH, COOTBETCTBEHHO, OombIIIe (cm.
¢ coomsemcmesyrowumu nonpasxkamu, Jalloh, mur. Beime, § 96).

50. YUro kacaercs daktoB ganHoro jena, Cyn HammomuHaet, uto r-H H.JI.
JlaJl CBOW TpHU3HATENbHbIC MMOKAa3aHUsI TPU JOMPOCE B KAUECTBE CBUICTEIS.
[Tpr oTCyTCTBHHM KaKHX-JIMOO pEMIAIOIIMX JIOKA3aTeIbCTB B OTHOIICHUHU
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nypHoro obOpamieHusi ¢ HuM, Cya HE MOXKET YCTaHOBUTH BHE Pa3yMHOT'O
COMHEHHsS, YTO OH Jajdl CBOM MoKa3zaHus mnoj aasienuemM. C apyrou
ctoponbl, Cya oTMedaeT, 4YTO, B OTJIMYUE OT IMOAO03PEBAEMOr0 WJIHU
0OBHUHSEMOI0, KOTOPHIE UMEJIH MPaBO XPAHUTh MOJIYAHUE B COOTBETCTBUU
C MPUMEHUMBIM TIPaBOM, CBHUJIETENb ObLT 00s3aH COOOLIUTH BCE €My
M3BECTHOE T0J YrPO30M YroJIOBHOTO Haka3zaHus. bonee Toro, B oTanyue oT
M0JI03PEBAEMOr0 MM OOBHHSIEMOIO, CBUJETENb HE MMEN M0 3aKOHY IpaBa
KOHCYJIbTHPOBATHCS C aJIBOKATOM IE€pe]] IEPBBIM JIOMTPOCOM.

51. XoTs B JaHHOM Jiejie peub WIET O MPU3HAHUU BUHOBHBIM HE aBTOpa
NpHU3HATENBHBIX MMOKa3aHWW, a ero cooOBuHsemoro, Cya CUMTaeT, 4YTO
OCHOBOIOJIATraloNIe MPUHIMIBL SBISIOTCS B 1LIEJIOM TAaKUMH XKE, U ITH
MOKa3aHUs, TIOJyYEHHbIE B OTCYTCTBHME IIPOLIECCYATbHBIX TapaHTHH,
JOJKHBl paccMaTpUBAThCS C KpailHe OCTOPOXKHOCTHIO, MPHUHHMMAS BO
BHMMAaHHE, B YaCTHOCTH, TOT (hakT, yto r-H H.JI. HemeyienHo oTkazancst ot
HUX, TI0’KAJIOBABIIMCH B KOMIIETEHTHBIE OpraHbl O TOM, YTO OH Jajl UX MOJ
nasienueM. bosiee Toro, r-u H.JI. mocinenoBarenbHO OTpuIlal CBOM
NepBOHaYalbHbIE TpPU3HAHHUS HE TOJIBKO B XOJ€ IMEpPBOrO CyaeOHOro
PacCMOTpPEHMSI, HO TAK)KE HA CTaJIUU JOCYICOHOTO PacCieI0BaHus.

52. YuuTsIBas TO, 4TO, KaK OTMEUYEHO BBIIIIE, MPU3HATEIbHBIC MTOKA3aHUS
r-na H.JIL., kotoporo 3asBUTENIb HE MOI JIONPOCUTH B OTKPBITOM CYIE,
JaHHble MM B  OTCYTCTBHUE TPOIECCYalbHBIX TapaHTUH  TPOTHB
caMOoOOIMYeHHsI, OBLIM HCIIOJIb30BAHBI B PCINAONICH CTENeHW IS
yCTaHOBJICHHS (DAKTOB, BXKHBIX AJIS1 KBATH(PHUKAIUN JCHCTBUI 3asgBUTEINS,
CyJl CUYMTAET, YTO TpaBa 3allUTHl OBLIM OTPAaHUYCHBI B CTEIIEHH, KOTOpas
MOJAPBIBAET CIPABEIJIMBOCTh MPOLECCA B LIETOM.

53. CnenmoBarensHO, 3/1ech ObIIO HapylieHue ctathl 6 § 1 KoHBeHIHH.

1. IPYTUE HAPYIIEHW A KOHBEHII

54. 3asBUTENh TaK)KE JKAJIOBAJICI B COOTBETCTBUM CO CTaTbed 3
KonBennuu Ha 10, yto B 1995 roay ero B MUIUIIMH MOJABEPTIIH MBITKAM H
YTO BO BpeMs ero cojepkanus nox crpaxeil B Jlonerrkom CU30 ¢ Hos0ps
1995 1o gmexkabpr 1996 roma oOH cTpajal  OT  COBEPLICHHO
HEYJIOBJICTBOPUTEIIBHBIX ~ YCIOBHM cojaepkaHus. HakoHen, 3asBHUTENb
YTBEpXKAall, YTO BTOpOE Ccye0HOe pa30rupaTensCTBO MOCTE €ro ONpaBIaHus
B 1996 romy Hapymamo ero ImpaBa, NPEIyCMOTPEHHBIE cTaThed 4
[TpoTtokona Ne 7.

55. PaccMOTpeB apryMeHTHI 3asBUTENSI B CBETE€ BCEX HMEIOIIUXCS
matepuanoB, Cyn cuuTaeT, 4To B TOW CTEMEHH, B KaKOW BOIPOCHI
HaxoJATCSI B €ro KOMIIETEHIIMH, OHM HE OOHApYXHBAIOT KaKOW-THOO
BUJIMMOCTHU HApYIICHUS MIPaB B CBOOO/I, H3I0KEHHBIX B KOHBEHIINY.

56. CnemoBatennbHO, 3Ty YacTh  3asBIICHUS  CJICIyeT IPU3HATH
HENpHUEeMJIEMO KaK OTKPOBEHHO HEOOOCHOBAHHYI0O B COOTBETCTBUH
co cratbei 35 §§ 3 u 4 KonBeHnH.
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IV.IIPUMEHEHUE CTATbU 41 KOHBEHIIM

57. Crarbs 41 KonBeHIMH IIpeiycMaTpuBaeT:

«Ecnu Cyn 00wsBisieT, 4To uMenno Mecto HapyuieHue Konsenimu wim [IpoTokonos
K He#l, a BHyTpeHHee mpaBo Breicokoii JloroBapuBatomieiicss CTOpOHBI JOMyCKaeT
BO3MOYHOCTb JIMIIb YACTUYHOTO YCTPAHEHHUS MOCIEACTBUM 3Toro Hapyuenus, Cyn, B
cilydae HEOOXOJMMOCTH, MPHUCYKIACT CIPABEIUIMBYI0 KOMIICHCAIMIO TOTCPICBINCH
CTOPOHEY.

A. Bpen

58. 3asBuTens mpocuin o mepecMmoTpe aena u tpedosan 100 000 espo
B BO3MELICHHE HEMAaTepHaJbHOIO Bpela, IMPUUYMHEHHOTO €My SKOOBI
HECTIPaBEIIMBBIM OCYKICHUEM.

59. [IpaBuTENbCTBO BO3paKkano MPOTUB ATUX TPeOOBAHUM.

60. Cyx oTMedaert, 4To B JAaHHOM Clly4dae OH MPHU3HAII HApYIICHUE CTaTbU
6§1 KonBenuun. Ilockonabky TpeOoBaHME 3asBUTENS  KacaroTCs
YCTaHOBJIIEHHsI 3TOTO HapyuieHus, Cya HallOMHHAET, YTO KOT/a 3asBUTEIb
ObUI  OCYXJE€H BOIPEKM IMOTCHLIMAIbHOMY HapyIIEHUIO €ro Ipas,
rapaHTHPOBAaHHBIX cTaTheld 6 KOHBEHIMH, OH MOKEH, HACKOJIBKO 3TO
BO3MOYHO, ObITh BO3BpAILIEH B [10JIOKEHUE, B KOTOPOM OH ObUI Obl, €cii Obl
TpeOOBaHUS ATOrO TOJIOKEHUS  COONIIOJAIMCh, M 4YTO  HauOoiee
COOTBETCTBYIOIIEH (opMOl BO3MelIeHus: Oyaer, 6 npuuyune, cynedHoe
pazbupatenscTBo e NOVO, ecnu oH TakoBoro motpedyer (cMm. Ocalan V.
Turkey [GC], no. 46221/99, § 210 6 xonye, ECHR 2005-1V u Popov v.
Russia, no. 26853/04, § 263, 13 wuroms 2006). Cya oTMedaeT B 3TOM
otHomeHnH, YTo cTarhs 10 3akona YkpauHbl «O0 HCIIOIHEHUN PEIICHUH 1
OpUMEHEHUH TpakTuku EBpomeiickoro cyaa mno mnpaBaM yellOBEKa»
MpeayCMaTpUBAET, YTO Cy/Ie0HOE pa3OoUpaTeTbCTBO JOKHO OBITh OTKPBITO
3aHOBO, eci Cyz yCcTaHOBHT HapyueHrne KoHBeHIMu.

61. Yro kacaercst TpeOOBaHMI 3asBUTENS B OTHOIICHHH IPHCYKICHUS
JICHEeKHOTO BO3MEUICHUsI 3a HemarepuaibHbl Bpen, Cyl cyMTaer, 4ro
3asgBUTENIO TPUYUHEH OIpPENEeNeHHBId HEeMaTepUaNbHBIA Bpel BBUAY
JUINTENIBHOCTH ~ Cy1€0HOro pa30upaTenbCTBA B OTHOIIEHHMM HEro B
Hapymenune crtatbu 6 § 1 KonBenmun. Cyn cuWTaer, 9To B KOHKPETHBIX
OOCTOATENICTBAX JIAHHOTO  Jiena, OyJaeT MpUeMJIEMbIM HpPUCYIUTh
zasBuTento 2 000 eBpo B 5TOM OTHOIICHHUH TUTIOC JIFOOBIE HAJIOTH, KOTOpPHIC
MOTYT OBITh B3BICKaHBI.

B. Pacxoasbl u u3epxKu

62. 3asBUTENb, KOTOPOMY TaKXe OblUla MPEIOCTaBICHA MPaBOBas
nomotib, TpeboBan 2 500 eBpo B ymiaTy pacxoJIOB Ha aaBOKaTa JJIs €ro
npezcraButelbeTBa B CyJie.
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63. HpaBI/ITeJ'IBCTBO OTMECTHJIO, UTO 3adBUTCIIb HC IMPECAOCTAaBUII HUKAKHUX

JIOKYMEHTOB B TIOJTBEPKICHUE CBOUX TPEOOBaHUH.

64. B cootBerctBuM c mpaktukoi Cyna, 3asiBUTENb HUMEET MPaBO Ha

BO3MEILIEHHE PACXOJI0B U H3/EPKEK TOJBKO MOCTOJBKY, MOCKOJIBKY OBLIO
JI0Ka3aHO, YTO OHHU ObUIM AEHCTBUTEIBHO U HEOOXOAUMO IIOHECEHBI M ObLIN
pasyMHBI 10 pa3Mmepy. B naHHOM jgerne, yuuThiBas, 4TO 3asBUTENIO ObLIa
[IPEOCTaBlIEHa IIPABOBas IOMOIIL WM OH HE IPENOCTaBUIl JOKA3aTEIbCTB
B IIOATBEpKJIeHHE CcBoMX TpeOoBanuid, Cya HE MNPHUCYKTAET HUKAKOTO
BO3MEILICHHUS.

HA OCHOBAHHNHU 5TOI'O CYA EAMHOI'JTACHO

1.

2.

3.

Ilpusnaem xanoOy no cratebe 6 § 1 mpuemiemoii, a OCTaIbHYIO YacTb
3asBJICHUS HEIIPUEMIIEMO;

Ilocmanosnsem, ato OblIa HapymieHa ctaths 6 § 1 Konseniuuy;

Ilocmanoensem,

(a) 4TO TOCYHAapCTBO-OTBETYMK JOJDKHO B KayeCTBE BO3MELICHHS
HEMAaTEpUAIBHOIO Bpela BBILIATUTH 3asABUTEII0 B TEUEHUE TpEX
MECSIIeB C AaThl, KOTAa CyAeOHOE pelIeHHe CTaHEeT OKOHYATEeIbHBIM B
cooTBeTcTBUM co ctatbel 44 § 2 Konsenmuu, 2 000 (1Be Thicaun) €BpO
¢ n1o0aBiIeHUEM JIF0O0r0 BO3MOKHOTO Hajora Ha 3Ty CYMMY B IIEpEBOJIE
B HALIMOHAJIBHYIO BAJIIOTY Y KpPauHBI 10 KypCy, NEHCTBYIOLIEMY Ha JIEHb
BBIIJIATHI;

(b) uTo ¢ MOMeHTa MCTeUCHHUS BBIIICYHOMSIHYTBIX TPEX MECSIEB H 0
BBIIVIATBl Ha BBIIIEYKA3aHHYI0 CYMMY JIOJDKHA HAUUCISATBCS TIEHS,
paBHas MpeNeabHON KpeauTHoW crtaBke Empomeiickoro LleHTpanbHOro
banka B 3TOT nepuo; ¢ 1o0aBIeHUEM TPEX MPOLEHTHBIX MYHKTOB;

Omxknonsiem — Apyrue  TpeOOBaHMsSI  3asBUTENS B OTHOIICHHUH
CIIPaBEIJTMBOTO BO3MEIICHUSI.

CocTaBieHO Ha aHTJIMIICKOM SI3BIKE M OOBSBICHO MHCbMEHHO 18 nmexaldps

2008 roma B cootBercTBUU ¢ TipaBuiioMm 77 §§ 2 u 3 Pernamenrta Cyna.

Claudia Westerdiek Rait Maruste
cereTapL HpeI[CG,Z[aTCJIB
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