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IIo neny CaxnoBckuii nporusB Poccun
EBponerickuii Cyn no nmpaBaMm 4esioBeka, 3acenast bonbiioil nanaroil B
COCTaBe:
Kan-Ilons Kocra, IIpedceoamens,
Huxkomnac bpara,
Ilep Jlopencen,
®paHncya3za TrolbKeHc,
Ko3zsn Kacanesanb,
Hpeney Kabpan bappery,
bomrran M. 3ynanuny,
Amnatonuit Kosiep,
Hasun Top bbopreuHccoH,
Hanyte ﬁoqneHe,
Hparonto6 Ilomnosuy,
Mapxk Bunurep,
N3zabens beppo-Jlederp,
[IsatiBn Xupgena,
Mupssna Jlazaposa TpaiikoBcka,
Jlenu buaHky,
OuH [layap, cyowu,
u Maiikn O’boitn, 3amecmumens cekpemaps-kanynepa,
MOCOBEMABIINCh TpU 3akpbIThIX nBepsix 20 suBaps 2010 roma u 22
centsa6ps 2010 rona,
BBIHEC CJIEIYIOLIEE ITOCTAaHOBJICHUE, MPUHATOE B MOCIEIHUM YKa3aHHBIN
JIEHB.

TIPOLIEYPA

1. Hacrosiee aemo ObII0 MHUIMHPOBAHO skanoboit (Ne 21272/03) na
Poccuiickyto ®enepanuto, nonanHod B Cyn Ha CHOBaHMM cTatbu 34
KouBeHmmu o 3amure npaB 4eaoBeka W oCHOBHBIX ¢B000 (“KonBenius™)
rpaxkgaHuHoM Poccum r-Hom Cepreem BenunamuHoBuuem CaxHOBCKUM
(“zasBuTens”) 18 anpens 2003 roxa.

2. llpu paccmorpenun I[lamaroil 3asBUTENs MOMYYHI pa3pelieHue
npeacTaBisTh ceds cam. [Ipu paccmorpenun bombIoii manaToit 3asBUTETH
OBLIT OCBOOOKICH OT OIUIATHI FOPUANYECKON momoIu. Ero mpeacraBisiiy r-
xa K.Mockanenko u r-a O.IIpeoOpakeHckas, aABOKaThl, MPAKTUKYIOLIHE
B Mockse, a takxke r-ka H.JIucman, agBokar, npaktukyromas B boctone
(CoenunenHsble [Itater AMepHKn). [IpaBuTenscTBO Poccnn
(“TlpaBuTeNnbCTBO) TEpPBOHAYAIBHO MpPEACTaBIsIa T-Xa B.MummHuyk,
OpBIIMIT YToTHOMOUYEHHBIN Poccuiickoit ®enepanuu npu EBpomneiickom
CyJie 110 TIpaBaM 4eJIOBEKa, a 3aTEM YIMOJIHOMOYEHHbIN I-H [.MaTIolmKkuH.
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3. 3agBUTENs YTBEpXKIaJl, B YaCTHOCTH, YTO pa3OUpaTeIbCTBO €ro
YrOJIOBHOTO JieJia TPOXOJIWIO ¢ HapymieHueM crtatbu 6 §§ 1 m 3 (C)
KonBennuuy, xanysach Ha TO, UTO MPU KACCAIMOHHOM PACCMOTPEHUU €My He
ObUI TIpenocTaBiIeH OeCIUIaTHBIA 3allUTHUK H, Oojiee TOro, OH HE MOT
3¢ dexTUBHO 3amunIaTh ceOs, MOCKOJIBKY O0IIAJICSA C CY0M KacCallMOHHON
WHCTaHIH [TOCPEICTBOM BUICOCBSI3H.

4. XKanoba Obuta mepenana B IlepByro cexnuio Cyma (mpasmmo 52 § 1
Pernamenra Cyna). Ha ocHoBanuu mpaBmia 26 § 1 B 3TOM cekuuu Obuia
chopmupoana Ilamara mist paccmorpenus aena (mpexHsst cratbs 27 § 1
KonBenmuu, HpiHe — cTaThs 26).

5. 15 suBaps 2009 roma Ilanmata »Toi cexumu, chopMuUpoBaHHAs H3
ciaenyromux cyzaeit: Xpucroc Pozakuc, Awnarommit Kosnep, Dnuzaber
Iteitnep, Jun nuisman, Ceppe Dpuk Hebenc, Jxopmko MatuHpepHu
u I'eopre Hukonay, npu coaeiictBun cexperaps cekunn Copena Huibcona
paccMoTperia JeJI0 Ha MPUEMIIEMOCTh U IO CYIIECTBY (IPEKHSS cTaThs 29 §
3 KonBenuuu, HeiHEe — craths 29 § 1). [ng paccMOTpeHHs O CYIIECTBY
[Tamarta Bxmrounna Bo3pakeHus IIlpaBUTeNbCTBA OTHOCHTENBHO CTaTyca
JKEPTBHI 3asIBUTEIIS, 00BsBHIIA KATOOBI HA OCHOBAaHWU CcTaThu 6 KoHBEHIMH
MPUEMJIEMBIMU U €JUHOTIIACHO TTOCTAHOBHIIA, YTO UMEJIO MECTO HAPYIICHHE
cratbu 6 §§ 1 u 3 (C) KoHBeHIIMHU B CBSI3U C TE€M, YTO 3asBUTEIb HE IMTOJTYUHIT
3¢ pexTUBHON MOMOIIM 3alIMTHUKA MIPU KAaCCAlHOHHOM PACCMOTPEHUU €ro
yrosioBHoro jena. OHa mOpuCyAMsia KOMIIEHCALMIO MOPAJIbHOIO BpEa.
Hpyrue >xanobsl ObIM Tpu3HaHbel HempuemiembiMu. Cyzapu Posakuc,
[IInmrieMan 1 MalMHBEpHH BBIPA3WJIM COBMECTHOE COBIAAAIOLIEE MHEHUE,
KOTOpOE OBLIIO MPHIIOKEHO K TOCTAaHOBJICHHUIO.

6. B cootBercTBUU co crarbei 43 KonBennuu u npaswia 73 4 mas 2009
rofa TMpPaBUTEIbCTBO IMOAANI0 TPOIIEHHE O HalpaBlIeHUH Jela Ha
paccmorpenue bonpmroi manmatel. 14 centsopst 2009 komurter Bombimoi
NanaThl MPUHSII MPOIIEHHE.

7. CocraB bonpuioii mnanarel ObLT ONpeAeNeH B COOTBETCTBUU C
NOoJIOKEeHUsIMU TipexkHed ctateu 27 §§ 2 u 3 (HbiHE cTaThs 26 §§ 4 u 5)
Konsennuu u npaBuina 24 Pernamenta Cyna. Ha 3aBepiaroniem 3acenanuu
3amacHas cyabs DHH I[laysp 3ameHuna Peware Merep, xotopas He cmornia
y4acTBOBaTh B JHajbHEIIEM paccMoTperu aena (nmpasumio 24 § 3).

8. 3agBUTEN, W  MPABUTENBCTBO  KAXKABIA  NPEACTABWIA  CBOM
COOOpakeHHs TIO CYIIECTBY JeTa.

9. OtkpsiToe cnymanue coctosiocs 20 suBaps 2010 roga Bo [IBopie
npaB deioBeka B CtpacOypre (mpasmio 59 § 3).
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B OTKPBITOM CJIIyIIaHHWH YYaCTBOBAJIN.

(@) co cmoponvl npasumenvcmea
I'-H H.MHXAMJIOB, 3aMeCcTHTENb PYKOBOIUTEI [IpeacTaBuTeIbCcTBa

ynosHoMoueHHOro Poccuiickoit @enepanuu, asenm,
I"->xa T.KOPOJIbKOBA,
I'-xa 10.LIUMBAJIOBA, COBEMHUKU,

(b) co cmoponwel 3aseumens
I'->xa KMOCKAJIEHKO,
I'-xa HJUCMAH, aoeoKamul,
I'->xa O.IIPEOBPAYKEHCKAA, COBEMHUK.

B Cyne BeicTynuiu r-)a MockaneHko, r-ka Jlucman u r-H Muxaiiinos.

OAKTDI

I. OBCTOATEJIbCTBA JIEJIA

10. 3asButens poauncs B 1979 roxy. B nactosiee BpeMsi oH 0TOBIBAaET
Haka3aHnue B HoBocubupckoit o0macTu.

A. TlepBoe pa3dmpaTesibCTBO 1€/

11. 30 anpens 2001 rona 3asBUTENb OBLT 3aJepkKaH MO MOJO3PEHUIO B
yOuiicTBe CBOMIX OTIa W JAId. 3asBUTE]Ih B IHCHMEHHOM BHJIC
X0JIaTaliCTBOBAJ O MPEIOCTaBIEHUHU OECINIaTHOTO a/IBOKaTa. B TOT ke JneHb
OBLTM  TIPOBEACHBI OKCIIEPTH3a OTIEYATKOB TAIBIEB H  CYAEOHO
MeAMIMHCKas dKcneptusa, u 3 Masg 2001 roma 3asBUTENb OBUT B3AT IMOJ
CTPaxy.

12. 4 mas 2001 roma axgsBokar Il. Obula HasHaveHa IS OKa3aHUS
nomoru 3asButento, u 10 mas 2001 roma emy OBUIO NPEABSBIICHO
0OBHHEHHE B YOUHCTBE MPU OTIATOIIAIOIINX 0OCTOSTENbCTBAX.

13. C mas mo centssopp 2001 roma OBLT MpOBENEH psJ IKCIIEPTH3.
Brocnencteuun 3asgBUTENIO OBUTH TPEIBSIBICHBI KOMHUU TTOCTAHOBIECHUH O
MPOBEICHUN JTHX OdKcrmepTu3. OH WX BCE TOJIMHUCAN, IOATBEPXKIas
MpeIbsBICHUE U YKa3bIBasi, UTO Y HETO HET 3aMEYaHHi UIN XO1aTalCTB

14. 30 cenTs0ps Mepa mpecedeHus B BHJE COJEPIKAHUS IOJ CTpaken
ObLJIa OTMEHEHA U 3aMEHEHa Ha MOAIMKCKY O HEBBIE3IE.

15. B okrsa6pe 2001 roma OBIBIIMII COKaMEpPHHWK 3asBUTEIS B
CIIEICTBEHHOM H30JSTOpE T-H 3. Jal TMOKa3aHHUs O TOM, YTO 3asBUTEIh
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noJpoOHO paccKas3biBal €My, Kak OH YyOWJ CBOEro OTHa M JApYyroro
YeIIOBEKa.

16. B neusBecTHoe BpeMs Ipyr 3asBUTENs I-H P. pan mokasaHus,
yTBEpXkKAasi, 4TO 3asBUTEIh MPOCHI €ro yOuTh CBOEro oTma, a koraa P.
OTKa3ajcs, OH, IOX0Xe, BBIPA3HIl HAMEPEHHUE CAENaTh 3TO CaM.

17. 5 nos6ps 2001 rona 3asBUTENIH OBLT BHOBD B3AT O] CTPAXKY.

18. 20 nexabps 2001 roma HoBocubupckuii 001acTHON CyJ1 pacCMOTpEI
YTOJIOBHOE JICINIO 3asiBUTENS. 3asBUTENb YTBEPKAAI O CBOCH HEBUHOBHOCTH.
Cyn 3acinyman ceMHaauath CBUAETeNeH, BkiIovas 3. u P., u mocraHoBu,
9TO 3asBUTEIIb BHHOBEH B YOWHCTBE MIBYX JHI], NPUTOBOPHB €ro K
BOCEMHA/IIIATH ToJlaM JUIIeHus: cBoOoabl. B mpuroBope cyn ccpuiaics Ha
MIOKA3aHUsl CBUJAETEJEH, 3aK/IIOUeHUs! CyAeO0HO-MEIULUHCKUX JKCIIEPTU3 U
MHOTOUYHCJICHHbBIE BEIIECTBEHHBIEC JOKA3aTEIbCTBA.

19. 3asBuTen, W €ro ajBOKAT IMOJAIM KACCAIIMOHHYIO >Kaio0y,
yTBepxkaas, 4yTo 3. u P. manu cBou moka3zaHus MOJ AaBJICHUEM MIIUIHUU U
YTO pacciieIoBaHUE MPOBEICHO ¢ MHOTOYUCIICHHBIMHU HAPYIICHHUSIMH ITpaBa
3agBUTENs Ha 3amuTy. OHU TaKKe KAIOBAIKUCH HA TO, YTO MOCTAHOBJICHUS
0 MPOBEICHUH IKCIIEPTU3 UM OBLIH MPEABSBICHBI C OMO3JAHUEM

20. 12 mags u 29 wurong 2002 roma 3agBUTENL XOIaTaliCTBOBAI O
HA3HAYCHWM JIPYyroro ajBoKaTa IS 3allUThl B CYAC KacCAIlMOHHOM
MHCTAHIIMH, TTOCKOJIBKY T-Ka [I. He Moria mpuCcyTCTBOBAaTh Ha 3acEaHUU B
CBSI3M C 3aHITOCTBIO B JJPYrOM IPOIIecce.

21. B HeusBecTHOE BpeMsl 3asBUTENb ObLI U3BEIIEH, YTO €0 y4acTUe B
KAaCCAI[MOHHOM CJIYIIAHUHA OyJeT O00ECIeueHO ITOCPEICTBOM BHJICOCBSI3H.
26 u 30 wmrons 2002 roga OH XOJAaTalCTBOBAlI O pa3peUIeHUH JIMYHO
MPUCYTCTBOBATh HA KACCAIIMOHHOM CITYIIAHWUH, TTOCKOJBKY HE CUMTAJ, YTO
BUJICOCBSI3b O0ECIIEUUT €ro JOKHOE Y4acThe B CyJeOHOM 3aceJaHHH.

22. 16 oxts6ps 2002 roma Bepxosubiii Cyn Poccuiickoit deneparmn
Jal  yKa3aHHe MOCKOBCKOMY  CIIEJACTBEHHOMY wu3omsitopy W3-77/3
0o0ecreynTh y4JacTHE 3asBUTENs B KAacCAllMOHHOM CIIYIIAHWH, KOTOPOE
TOJKHO Ob10 cocTosThes 31 okTsi0pst 2002 roma mocpeaCcTBOM BUICOCBSI3H.

23. 31 okts6pst 2002 roma Bepxosubiii Cyn Poccuiickoit deneparmn
paccMOTpeNl KacCallMOHHYIO >Kano0y 3asBUTENs. 3asBUTENb Y4acTBOBAlI B
CIIYIIAHUSIX MOCPEJCTBOM BHJICOCBSI3H. Y HEro HE OBLIO 3allUTHUKA MPHU
Tux caymanusx. Cya oTKazal B YIOBIETBOPEHUU KaJIOObI 3asgBUTENS, HE
YCTAaHOBUB JIOKA3aTE€IhCTB TOTO, YTO TMOKa3aHus 3. uW P. Obum
HEJOCTOBepHBIMH. UTO KacaeTcsl MpeArnojaraeéMoro HapyileHus MpaBa Ha
3alTUTY, TO CYJI HAIIE 3TH YTBEP)KICHUS HEOOOCHOBAHHBIMH.

24. B mocneayroue MecsIbl 3asiBUTENb MOJal HECKOIBKO HaI30PHBIX
xao0. B mucemax ot 24 ampens u 19 Hos6ps 2003 roma HoBocuOupckas
npokyparypa u ['eHepanbHas TpokypaTypa HHQOPMHUPOBAIH 3asBUTEIS,
YTO OHHM OTKa3bIBAIOT B TIPUHATHH K PACCMOTPEHHIO €ro Jkajoo.
HoBocubupckass mpokyparypa, B YacTHOCTH, OTMETHJA, YTO TIPaBO
3asgBUTENI HAa yJacTHEe B KAaCcCAlMOHHOM CIIYIIAHUU OBUIO TOJIHOCTHIO
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obecrieueno. 2 urons 2003 roma cympsi BepxoBnoro Cyma P. orkazancs
BO30YIUTH HAJI30PHOE MIPOU3BOJICTBO IO JKajao0e 3asBUTENS. DTO pelIeHUE
osut0 moaTBepxkaeHo Ilpeacemarenem Bepxoshnoro Cyma 5 nexa6ps 2003
roga. 4 ¢espans 2004 roga eme ogHa HaA30pHAs xKanoOa 3asBUTENS Oblia
BO3BpallleHa eMy 0e3 PacCCMOTPEHHUS CO CChUIKOH Ha MPEIbIIYINNEe PEIICHUS
Ha TOT CYET.

B. Hax3opHoe paccMOTpeHHe H BTOPO€E Pa30upPaTeibCTBO 1ej1a

25. 26 mapra 2007 roma Cyn mpuHAI pelieHHe KOMMYHHUIIMPOBATb
xkanoby mnpaBurenbctBy Poccun. 4 wurona 2007 roma Ilpesumamym
BepxoBHoro Cyna ynoBIeTBOPHI HaI30pHOE MPECTaBICHUE 3aMECTHTEIS
I'enepanbHoro Ilpokypopa U OTMEHWJI KacCallUOHHOE OIpejeNieHHe
BepxoBnoro Cyna ot 31 okts16pst 2002 roga. [Ipe3unuym ycTaHOBHII, UTO B
XO0Jle PACCMOTpPEHHUs KacCallMOHHOW WHCTaHIMEW MpaBoO 3asBUTENS Ha
3alIUTHUKA OBLIO HApYyIIEHO, M HAlpaBHJI JEJ0 Ha HOBOE KacCCAllMOHHOE
paccMOTpEHHE.

26. 3asBUTENb XOJaTallCTBOBAI O JIMYHOM yYYaCTUU B PACCMOTPEHHUHU €TI0
kaccanmoHHo# kano0sl. 10 aBrycta 2007 rona BepxoBusiii Cyz B cocTaBe
TpeX cyned main eMy paspeuieHHe Ha JHYHOE Yy4YacTHe M IOCTaHOBHII
BPEMEHHO TEepeBEeCTH €ro u3 KojJoHuu B HoBocubupckoii obrnactu B
cnencTBeHHbIH n3osaTop HoBocubupcka (6ostee 3000 kM o MOCKBBI) ISt
TOT0, BEPOSITHO, YTOOBI MO3BOJIUTH EMY BOCIIOJIb30BATHCS BUICOCBS3BIO.

27. 20 aBrycra 2007 ronma 3asBUTENh HANpPABHI HOBYIO KAaCcCAIMOHHYIO
xano0y. OH npocun BepxoBubiii Cyj paccMOTpeTh €ro JeJI0 TOJNBKO Ha
OCHOBE JTOH JKaNOOBI, a TakXe MPOCHJ pa3peuieHus JHUYHO, a He
IOCPEJCTBOM  BUJCOCBSI3M,  y4acTBOBaTb B  PAacCMOTPEHUH  €ro
KaCCallMOHHOM 5KaJIO0BI.

28. 29 Hos6psa 2007 rona Bepxosuslit Cyn B MockBe paccMoTpen Jelo.
Bnauane on paccmotpen xonaraiictsa 3asBurens ot 20 arycra 2007 rona.
B oraensHOM ompeneneHMH MO NpOLEaype Cyd YCTaHOBWJ, YTO HET
OCHOBAHUM IS TPUHATHUS HOBOW KAaCCAIIMOHHOW KaJOOBI 3asBUTENS U
NPUHSIT pelIeHHe PAacCMOTPETh Jelo Ha ocHoBe kanmoObl oT 2002 ropa,
MOJaHHOW OBIBIIMM aABOKaTOM 3asBuTeNs r-koil I1. Cya Takxke OTKIOHUI
XOJJaTaliCTBO O JIMYHOM Yy4yacTHUH, YKa3aB, YTO BHJIEOCBA3M OyneT
JOCTAaTOYHO  JJIi  TOTO, 4YTOOBI  3asBHTENh MOT  CIEAWTh 34
pa3dupaTenbCTBOM, BHOCHTHh BO3PaXKEHUS W JeNaTh JAPYTUe 3asBICHUs, U
4yTo 3Ta PopMa ydactusi Oyner He MeHee d(P(HEeKTUBHOM, YeM eciii Obl OH
JUYHO TPHUCYTCTBOBAN B 3aie cyaa. 3areM Bepxomubiii Cyn mpeactaBui
3asBUTENISI €r0 HOBOMY HAa3HA4YeHHOMY aJIBOKaTy Tr-ke A., KoTopas
Haxoawiack B 3aie 3acenanus BepxoBHoro Cyzaa, M MpeIocTaBUII UM JI0
Havaia CIyNIaHWH TATHAIAIATh MUHYT JUIS KOH(QUACHINAILHOTO OOIIECHHS
MOCPEJICTBOM BHUIEOCBs3U. Bce, Haxonsmuecs Kak B 3ajie CyJa, Tak U B
CJIEZICTBEHHOM H30JIATOPE, TOKUHYJIA TTIOMEIICHUSI.
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29. 3asBUTENb OTKA3aJICsl OT MOMOIIMU T-KU A. HA OCHOBAaHHH TOTO, YTO
eMy HeoOXoJauMa JIMYHas BCTpeda CO CBOMM ajaBokartoM. Bepxosubiit Cyi,
OTMETHB, YTO 3asBUTEJIb HE COCIIAJICS Ha KaKHE-JIMOO PACXOXKACHUS C T-)KOM
A. BO MHEHHUHU IO TIOBOJly €r0 3allUThl, HE XO/JAaTaliCTBOBAJI O €€ 3aMEHE
JIpyruM OECIUIaTHBIM aJIBOKATOM, HE TPUHSUI TpeiokKeHne BepXxoBHOTo
Cyna npuriacuth BHIOPAHHOTO UM CaMUM a/IBOKATa, a TaKXKe MPUHUMAs BO
BHUMaHHE, YTO MPEbIAYIIee KACCAIIMOHHOE ONpeelieHHe ObUIO OTMEHEHO
H3-3a OTCYTCTBHA 3allIlMTHUKA, OTKJIOHHJI OTKa3 3asABUTCIIA OT ITOMOIIHA
anBokata. Takum oOpa3om, r-)ka A. TpeACTaBIsUla 3asBUTENS Ha
KaCCallMOHHOM CJIYIIIaHUH.

30. B ot xe nens Bepxousbiit Cy paccMoTpen zieno 1o cymiectBy. OH
octaBmi npuroBop HoBocubupckoro obmactHoro cyaa ot 20 aexadbps 2001
roga 0e3 W3MEHEHHWsI, CIIEaB OJHO WCIIPABJICHHE B TEKCTE W HMCKIIOYHB
OJTHO JI0Ka3aTelbCTBO. MarepuaiabHble 3aKIIOUCHUS M Mepa HaKa3aHHsI
3asBUTEIIIO0 OCTAINCH TIPEKHUMHU.

II. OTHOCUMOE HAIIMOHAJIBHOE 3AKOHOJIATEJIbCTBO U
I[TPAKTUKA

A. Yro.ﬂonﬂo-npoueccyanbﬂblﬁ KOAEKC

31. Cratess 51 VYromoBHo-TpoleccyalibHOro Kojekca Poccuiickoit
@enepannn (Berynun B cuiny ¢ 1 wmions 2002 ronma) mpeaycmarpuBact
00s13aTeNIbHOE YJacTHE 3allMTHUKA B YTOJOBHOM CYAONPOHM3BOJICTBE, €CIH
U0 OOBUHSETCS B CEPhE3HOM IPECTYIUICHHH, 32 KOTOPOE MOXKET OBITh
Ha3HAUYEHO HaKa3aHWE B BHJE JHIIEHHS CBOOOJIBI Ha CpPOK CBBILIE
NSATHAIIATH JIET, TIO)XKU3HEHHOE JIMIIECHHE CBOOOJBI WIIM CMEpPTHAasl Ka3Hb.
Ecnu 3aliMTHUK He MpUIIALIeH caMUM OOBHHSEMBIM, TO OTBETCTBEHHOCTb
3a Ha3Ha4YeHWe OECIUTaTHOTO aJBOKaTra JIOXKHUTCS Ha ClIeOBaTels,
npokypopa win cyn. Crates 52 Kopekca mnpenycMaTpuBaeT, uTO
OOBUHSIEMBII MOKET OTKa3aThbCsl OT CBOETO MpaBa Ha 3alIUTHHUKA, HO TAaKOH
OTKa3 JOJKEH ObITh O(OpMIIEH B MHMCbMEHHOM Buje. B m000if MOMeHT
OTKa3 MOKET ObITh OTO3BaH.

32. Crates 373 Kopnekca mpeaycMaTpuBaeT, YTO CyJA KacCallMOHHOM
WHCTAHIIMM TPOBEpSeT TI0 KAaCCAllMOHHBIM JKano0aM  3aKOHHOCTb,
000CHOBaHHOCTb U CHPaBEAJIUBOCTh IpuroBopa. Ha cHoBanuu cratbu 377
§§ 4 m 5 Komekca O0OH MOXET HEMOCPEJACTBEHHO UCCIIEI0BAThH
JI0Ka3aTeIbCTBA, BKIIIOYAs JIOTOJIHUTENbHBIE MaTepHalibl, IPEICTaBICHHbIE
CTOPOHAMH.

33. Crarps 402 Kopmekca (“IIpaBo oOkasioBaHUSI BCTYNHMBIIMX B
3aKOHHYIO CHJIy TIPUTOBOpa, OMpEJCICHUs, IOCTAaHOBJIEHHsS cyna’)
peycMaTpUBaeT Cleylolee:
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“l. OOBUHICMBI, OCYXJCHHBIH, ONpaBAaHHBIN..., a TaKXe MPOKYpPOp BIpaBe
XO0JlaTaliCTBOBAaTh O MEPECMOTPE BCTYNHUBIIMX B 3aKOHHYIO CHJy NPUIOBOpA... B
MOpAZIKE, YCTAHOBJICHHOM HACTOSIIEH TJ1aBOM.

2. XopgaralicTBO IPOKYpOpa HMEHYETCSI Ha[30pHBIM IpeCTaBICHHeM XoaaraiicTBa
OCTaJBbHBIX YYaCTHUKOB UMCHYIOTCS HAJA30PHBIMHU kKajobamu..”

34. Cratest 406 Komekca (“TIopsimok paccMOTPEHHs HaI30PHBIX
Kasto0bl WA TIPE/ICTABICHUS ) MPEIyCMaTPUBAET CIICIYIOIIEe:

“l. HanzopHble xano0a Wi MPEICTABICHUE PACCMATPUBAIOTCS CYAOM HAJI30pHOU
HHCTaHIMH B TedeHne 30 CyTOK CO JHSA UX MOCTYIUICHHUS .

2. B HeoOXoAMMBIX CIlydasx CyIbs, pacCMaTpPHBAIOIINI HAJ30pHBIE XKaJIoOy HIH
IIPE/ICTaBIICHUE, BIIPaBe UCTPEOOBATh. .. IFOOOE YTOJIOBHOE JIEIO. ..

3. HSy‘II/IB HaA30pHBIC )KaJ'IO6y Wi nOpeAcCTaBJICHUC, CYAbs BBIHOCUT OJHO U3
CJICAYOMUX IIOCTaHOBJICHHM:

(i) o0 oTkase B ynOBICTBOPEHHH HAI30PHBIX )KAJIOOBI MK PEIICTaBICHUS,

(if) o BO3OYKIEHHH HAJ30PHOTO MPOM3BOJCTBA M TMEpenaye HaA30PHBIX JKAIOObI
WIH NIPE/ICTaBICHMS Ha PACCMOTPEHHUE Cy1a HaJA30PHOH HHCTaHIUH. ..

4. Tlpencenatens [COOTBETCTBYIOLIErO] Cyaa BIpaBe HE COMIACHTHCS C PELICHHEM
cynpu 00 OTKa3e B YAOBICTBOPECHUH HA30PHBIX JKaJI00BI HIIH MPEACTaBICHUA. B 3TOM
cllydyae OH OTMEHsET TaKOe PEeLICHHE U BHIHOCHT MOCTAHOBICHHE, PEIyCMOTPEHHOE
nyukroM 3 (ii) [cm. BbIme]”.

35. Cratps 412 Konekca (“BHeceHne MOBTOPHBIX HAA30PHBIX Kajlo0
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HJIN MMPEACTaBICHUU ) npeaycCMaTpuBacT CICAYIOMICE:

“l. BHeceHHe IMOBTOPHBIX HaJ30PHBIX KajJo0 WM IPEACTaBICHU B Cyxd, paHee
OCTaBHMBILIMH MX 0€3 y/IOBIETBOPEHUSI, HE IOITyCKAETCS.

2. HamzopHble jxanmo0a WM TpeNCTaBlIcHHE HAa IPUTOBOP, OMpPEICICHHE MIH
MTOCTAHOBJICHWE CY/a, BBIHECCHHBIC IIOCIE OTMEHBI INPEABIIYIINX pEIICHHH B
KacCallMOHHOM TOpPSIKEe WM B MOPSIKE Hana30pa, MOTYT OBITH BHECCHHBI B IOPSIKE,
YCTaHOBJICHHOM HACTOSIIEH TJIaBOW, HE3aBUCHUMO OT MOTHBOB, MO KOTOPHIM OBbLIH
OTMEHEHBI IepBOHAYAIbHbIE TPUTOBOP, OMPEIETICHUE WK TOCTAHOBJICHHE cyia.”

B ornocumoit uactm crtateu 413 Kopekca, ycTaHaBIHBAroOIIeH
IpoUeaypy BO300OHOBIEHHS TMPOM3BOACTBA IO YrOJOBHOMY  JEly,
TOBOPUTCS CIENYIOLIEE:

“1. BeTynuBIIKE B 3aKOHHYIO CHITY TIPMTOBOP, OTIPEJIEICHUE U OCTAHOBIEHHE CY/1a
MOT'YT OBITh OTMEHEHBI ¥ TPOM3BOICTBO 110 YTOJIOBHOMY JIeJIy BO30OHOBJIEHO BBUILY
HOBBIX WJIM BHOBb OTKPBIBIIUXCSI OOCTOSITEIIBCTB.

4. HoBbIMHU 00CTOSATEILCTBAMHU SIBISIOTCS
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(2) ycranosnennoe Epporneiickum CyioM 10 TIpaBaM 4ejoBeKa HapyIIeHHe
nonoxeHnit KoHBeHIMN 0 3amuTe mpaB 4eI0BeKa M OCHOBHBIX CBOOO MPH
paccmoTpenut cynoM Poccuiickoit denepannn yroJgoBHOrO J1€71a, CBA3aHHOE
c:

() mpumenennem (enepaabHOro 3aKOHA, HE COOTBETCTBYIOIIETO TIOJOKEHHAM
KonBeHIMH 0 3amuTe MpaB yeJIoBEKa U OCHOBHBIX CBOOO/I;

(b) wHBIMH HapylIeHHSMHU MOJOKeHUH KOHBEHIMM O 3alMTe MpaB YelloBEKa W
OCHOBHBIX CBOOOI;

B. Ilpeueaentsl Koncrurynuonnoro Cyaa u BepxoBnoro Cyaa
Poccun

36. Hccnenyst coorBercTBHE cTaThbl 51 VYTOIOBHO-TIPOLIECCYABHOTO
kogekca Koncturyuun, Koncturyunonusiii Cya mOCTaHOBUII ClEAyIOLIEe
(Onpenenenne Ne 497-0 ot 18 nexadps 2003 roqa):

“Qactp mepBas crathl 51 YIIK Poccuiickoit @eneparuy, ycTaHaBiIMBas CIydau
00513aTENBHOTO yYacTHsi B YrOJIOBHOM Jlejle 3alllMTHUKA, HE COJIEPKUT KaKHX-THOO
yKa3aHUM Ha TO, YTO €€ IOJIOKEHHA He IMOMJIeKaT NPUMEHEHHI0O B CTaJuu
KacCallMOHHOTO IIPOM3BOJICTBA, B CBSI3M C YeM MOXKET OBITh OTPAHHYEHO MPaBO
OCYKJICHHOTO Ha TIOMOIIIb aJJBOKATa (3alIUTHUKA) .

37. DTa mo3uUIMs BIOCIEACTBUU Oblla MOATBEPKICHA U Pa3BUTA B CEMH
ompezeneHusnx, BeiHeceHHBIX KoncturymumonaeM Cynom 8 despanst 2007
roga. OH ycTaHOBHWJ, 4YTO O€cIJaTHBIA 3alUTHUK HA  CTaJuU
KacCallMOHHOTO TIPOM3BOJCTBA JOJDKEH NPEIOCTABISATHCS HAa TEX IKe
YCIIOBUSX, UTO U Ha 0oJiee paHHUX dTamax pa3OuparenbCcTBa Aelia, U 9YTO OH
oOsi3aTesieH mpu OOCTOSATENhCTBAX, YKa3aHHBIX B crathe 51. On panee
MOMYEPKHYT O0S3aHHOCTh CYJOB OOCCIICYUTh Yy4YacTHE 3allUTHUKA B
KaCcCaIlMOHHOM CIIyIIaHUU.

38. 18 nmexabps 2003 roma Koncrurynmonnsiii Cyn Poccum otkasai r-
Hy P. B IpUHATUN K pacCCMOTPEHHIO >Kano0bl Kak HempuemiieMoil. B cBoem
onpenenennn Koucruryuonnsii Cyx mocraHosui, inter alia’, uro cratss
51  VromoBHO-TIpolLIECCYyaTbHOTO  KOJEKCa, KOTOpas  OMpeneiseT
00CTOSITENILCTBA, TPU KOTOPBIX yJdacTHE 3alUTHUKA B yrOJOBHOM
CYJIOTIPOM3BOJICTBE SIBIISIETCS 00S3aTeNbHBIM, OTHOCHTCS TakKxke U K
pa3doupaTeNbCTBY B Cy/le KaCCAIll[MOHHON HHCTAHITUN

39. B psne cnyuaeB (mocraHoBienus ot 13 oktsOpst 2004 roma, 26
ssaBaps, 9 deppans, 6 anpens, 15 uons u 21 nexadps 2005 rona, 24 mas u
18 oxTs6ps 2006 roma, 17 suBaps 2007 rona, 3 ceHtssOpst u 15 okTsa0ps
2008 roma) IIpesmmuym Bepxoaoro Cyma Poccuiickoii ®denepariuu
OTMEHSJI OTIPEJIeNICHHs CYI0B KacCCAllMOHHOW MHCTAHIIUU U HAIIPABIISLI 10

Mexay npo4uuM, IOMUMO IIPOYETO.
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Ha HOBOE PAacCMOTPEHHE Ha OCHOBAaHUHM TOTO, YTO CyAbl HE 0OecleyruBaIH
ydJacTHe 3allUTHUKA B KAaCCAIMOHHOM IIPOM3BOJCTBE, XOTS OOBUHSEMBII
00s3aH OBLT MMETh MpPaBOro MpelcTaBuTesd. Takoil moaxonx ObUT Takxke
nonreepxkaeH [Ipesumuymom Bepxoaoro Cyma B O030pe o cyaeOHOI
npaktuke B TpetheM KBaptaie 2005 roga (IToctanoBienue ot 23 HOSOpS
2005 rona) u B [Tocranosienun [Inenyma Bepxosuoro Cyaa ot 23 nekabps
2008 roga B penakuuu ot 30 urons 2009 roma. B mocnegnem qoxkyMeHTe
Bepxonsiit Cyn 0co00 moguepKHysl, 4TO OOBUHSEMBIH MOXET OTKa3aThCs
OT CBOEro IpaBa Ha aJBOKaTa TOJBKO B MHCbMEHHOM BHJE, HO CyJ HE
CBSI3aH TaKHM OTKa30M.

3AKOH

|. IPEABAPUTEJIBHBIE BO3PAXKEHU A [TIPABUTEJIBCTBA

A. OTHOCUTEIbHO TPEANoJaraeMoro He HCHepNaHUsT BHYTPEHHHX
CpeICTB NPaBOBOM 3aIUTHI

40. B cBoeM MpoLIEHMHM O HANpaBIEHUH JeJla Ha paccMOTpPEHHE
bonpuioil manmaTel MpaBUTENBCTBO BBIABUHYJIO JIBa IPEIBAPUTEIIBHBIX
BOo3pakeHUs. [IpaBUTENBCTBO yTBEPXKAANO, YTO 3asBUTEIb HE HCYEpIall
BHYTPEHHUE CPEJCTBA MPABOBOI 3allIUTHI B OTHOILIEHUH >kaj00bl HAa BTOPOE
KacCallMOHHOE MPOU3BOACTBO. B wyacTHOCTHM, OH HE MOoJajl HaJA30pPHYIO
xanoOy Ha ompenenenue ot 29 Hoa0ps 2007 roga. B ob6ocHoBaHMe cBoeit
MO3UIMH MPAaBUTENBCTBO cchllaniochk Ha pemeHuss Koncturynuonnoro Cyna
Poccun u Ilpesmauyma BepxoBnoro Cyna Poccum mo apyrum aenam, B
KOTOpPBIX  OOBHHsieMble  OBbUIM  JIMIIEHbl  3allUTHUKA Ha  CTaguu
KaccalmoHHOro npou3BozcTBa (cM. Biiie naparpads: 38 - 39).

41. 3asBuTeNnb OCHapUBall 3TO, YTBEP)KJas, YTO HCIOJb30BAHUE STOTO
CpencTBa MPaBOBOM 3allUTHl (pacCMOTpeHHE B MOPSIKE HAIA30pa) —
IPAKTUYECKH OECKOHEUHBIM Mpoliecc M MO 3TOM mnpuuuHe EBpomelickuii
Cyn He cuutaer ero ‘“d((EeKTUBHBIM CpEICTBOM IIPABOBOM 3allUTHI .
Kpome Toro, OH yTBep)KJaj, 4YTO €ro COOCTBEHHBIC YCHUIIUS TOOWTHCS
paccMOTpeHHs Ha30pHOM kantoObl Ha nepBoe onpenenenue (ot 2002 roma)
ObLIM TIIETHBIMM A0 Tex mop, mnoka ['enepanbHas Ilpokyparypa He
MOYYBCTBOBaJIa ce0s1 0053aHHON BMEMIATHCS MOCIE M3BEIEHUS O TOM, YTO
3asBUTENb OOpaTUIICS 3a TOMOIIBIO MCIPABUTh JOMYIIEHHOE HapYIIEHHUE B
EBponeticknii Cyn.

42. Cyn TONTBEpXAaeT, YTO OH TIOCJIENOBATENBHO OTKA3bIBAJICS
NpU3HATh HAJ30pHYIO JKajgo0y B KauecTBe ‘“IPQPEKTHBHOIO CpelCTBa
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paBoOBOM 3aIiuThl” B Ienax cratbu 35 (cM. beposenuwsunul npomus
Poccuu (pemr.), Ne 31697/03, ECITY 2004-11 (otpeiBkn); [llynenos npomus
Poccuu, Ne 15435/03, § 23, 26 wurons 2008 ronma; Aoowcucosuu npomus
Poccuu, Ne 23202/05, § 21, 8 okrs6ps 2009 roga u [llunbepec npomus
Poccuu, Ne 20075/03, § 118, 17 nexabpss 2009 roma). Takoi moaxon B
3HAYUTEIBHON CTETEHW OCHOBBIBACTCS Ha MPOLECCYaTbHOH 0COOEHHOCTH
paccMOTpeHHsI B HAJ30pHOM IOpsJIKE B YrojloBHOM Iipouecce Poccuw,
KOTOpasi HE YCTAHABIHMBAET KaKOTO-THOO BPEMEHHOIO OrPaHUYEHUS JUIA
BO30YKICHHsI TAKOTO MPOU3BOJICTBA. B pemenuu no aeny beposzenuwigunu
Cyn oTMeTws, 4To MO YTOJIOBHO-TIPOLIECCYATbHOMY KOJEKCY Haa30pHast
*Kanoba MoxeT ObITh MoJjaHa B JIF000e BpeMsi Iocje BCTYIJICHHUS IPUTOBOpa
B 3aKOHHYIO CHITY, Take rojsl ciycTs. Cynl caemnalt BBIBOJ O TOM, YTO “‘€CIH
OBl Mpolieaypa pacCMOTPEHHsI B IMOPSIKE HaA30pa CUMTaiach CPEeICTBOM
NPaBOBOW 3allMThHI, MOJUICKAIINM HCYEPIAHUIO, TO CO3/aBaeMas €ro
HEONpEeAENEeHHOCTh  cAenana Obl  OECCMBICIIEHHBIM  HIECTUMECIYHOE
paBujo”.

43. BHyTpeHHHE MpeleeHThl, HA KOTOPHIE COCJAIOCh MPABUTEILCTBO,
HE MOTYT OBITb OOOCHOBAaHHEM €TI0 YTBEPXKICHHS O TOM, YTO HaJ30pHAs
Kano0a MoXKeT ObITh 3(P(EKTUBHBIM CPEJCTBOM IPAaBOBOM 3amuThl. Jlaxke
ecim OHa cpaboTalia B KAaKHX-TO JPYrUX JAejax, OHa BCE )K€ COXpaHseT
mpoleccyajgbHble CBOWMCTBA, KOTOpble mpuBenu Cya K BBIBOJY O TOM, UTO
ATO KCTPAOPAMHAPHOE CPEJCTBO MPABOBOM 3aIIMTHI, @ HE YaCTh OOBIYHOTO
mpolecca uc4YeprnaHusi BHYTPEHHUX CPEACTB MpaBOBOW 3amuThl. Hu onHO
U3 pEIIeHWH, Ha KOTOpPOE CChUIAJIOCH MPABHUTENBCTBO, HE MOTIIO OBl
IOPUBECTH K aBTOMAaTUYECKOMY BO300HOBJIEHHIO MPOU3BOJCTBA IO eIy
3asButensi; goctyn kK Ilpesummymy BepxoBHoro Cyna Bce paBHO Obl
3aBUCENl OT YCMOTPEHHUS CyAed WIM COTPYIHUKOB TIPOKYpaTypel U
ocraBayicsi Obl, KaK BBIPA3HWIICS 3asBUTENb, “TPAKTUYECKH OECKOHEYHBIM
nporeccoM’ U3-3a OTCYTCTBHSI BDEMEHHOT'O OTPaHUYEHHUS.

44. B 3axmouenne CyJ oTMe4aeT, 4YTO BOINPOC, pa3pelIeHHBIH
Kouncturymmonnsim Cynom u [Ipesunuymom Bepxosaoro Cyna, oTiauyancs
OT BOIPOCA, CTOSIIETO B HACTOSIIEM Jejie. PemieHusi, yrmoMmsHyThIe
MPABUTENHCTBOM, KacaluCh OTKa3a B HA3HAYEHUH OECTIIaTHOTO aJBOKaTa Ha
CTaguM KacCalMOHHOTO mpom3BoacTBa. Cya oOpamiaeT BHUMaHHE, 4YTO
3asBJICHHE TPABUTENbCTBA O HE UCYEPHAHUM BHYTPEHHUX CpPEICTB
NPaBOBOW 3allIMTHI KacaeTcs BTOPOTO KacCCAlMOHHOTO PAacCMOTPEHHs, Ha
KOTOPOM  3asABUTENIO OBbUT MPENOCTaBIE€H aJBOKAT JUIS  3aIlHTHL.
I{enTpanbHbIi BOIpoC, MOAHATHIN nepen CyaoM B OTHOLIEHHWH CITyLIaHUN
29 wHos6ps 2007 rona, 3akiroyaics HE B OTCYTCTBMM aJBOKara, a B
s dexTuBHOCTH ee mpaBoBoi momomu. Hu omHO M3 nmen, Ha KOToOpoe
CCBUIAJIOCH NMPaBUTEILCTBO, HE KacajoCh 3TOTO BONPOCA, U IMO3TOMY HE
MOTJIO OBITH OCHOBAHHUEM JUTSI 3asIBUTENSI B €r0 HAT30PHBIX JKAI00aX.

45. Urak, Cyn mpuxouT K 3aKIIOYCHHIO, YTO HAA30pHas kKanoba Ha
onpenenenue ot 29 HosOpst 2007 rona He ObUTa APPEKTUBHBIM CPEICTBOM
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MPaBOM 3aIUTHI B LEISAX HMCUEPIIaHMs, IPEyCMOTPEHHOrO cTaTher 35 § 1
Konekmuu. CrnenoBaTebHO, BO3PAKECHUS MPABUTEIHCTBA JIOJKHBI OBITH
OTKJIOHEHBI.

B. OtHocuTEILHO CTaTryca KEPTBLI 3asIBUTCJIA

46. IIpaBUTENBCTBO YTBEPXKIAIO0, KaK U pu pa3ouparenbctse B [lanare,
qyT0 Oyiarojapsi BO30OHOBJICHUIO TIPOM3BOACTBA 1O aeny 3assutens B 2007
roy OH TIOTepsUI CBOM CTaTyc JKEpTBBI B TOM, YTO KacaeTcs
nepBOHAYANbHOM  kanoObl. COOTBETCTBEHHO, JIO00E  TOCIEAyIoIIee
OOCTOSAITENILCTBO ~ HE  JIOJDKHO  MoMajgaTh B cdepy  HACTOSIIETO
pazbuparenbCTBa U COCTABIISIET HOBYIO JKajio0y.

47. Bosblias majxara OTMEYAET, YTO ATO BO3PAKEHUE OBLIO UCCIICIOBAHO
[TanaToii B ee mocranoBienuu ot 15 staBaps 2009 roxa. ITanara nmpumnia K
MHEHHIO, YTO OHO TECHO CBSI3aHO C CYIIECTBOM JKAJIOOBI 3asBUTEINS Ha
ocHoBaHuu cratbu 6 KonBenuuu. bosbiias mnanata He ycMaTpuBaeT
OCHOBAHMU Il TOTO, YTOOBI OTOMTH OT TaKOro moaxoja. [lefcTBUTENBHO,
OTpeIeIICHNUE CTAaTyca >KEPTBBI B OOJIBIIOIN CTENEHU 3aBUCHUT OT MPABOBOM
KBaJTM(HUKAIIMA BTOPOTO Pa3OMpaTebCTBA WM KaK OTIEIBHOTO Jelia, HITH,
HA000POT, KaK YaCTH TOTO € YrOJIOBHOTO Jieia. DTO, KaK MPEICTaBIACTC,
SBIISICTCS  MPUHIUIHMAIBHBIM — TIpeaMeToM pasHornacus. Cya, Takum
oOpa3zom, CUMTAaCT  HEOOXOIUMBIM  TNPHCOEAUHUTH BO3pAXKECHUE
NPaBUTENILCTBA OTHOCHTEIBHO CTaTyca >EpPTBbI K CYIIECTBY Jiena W
paccMOTPETh UX BMECTE.

Il. TIPEATIOJIATAEMOE HAPYHIEHUE CTATBU 6 §§ 1 MU 3
KOHBEHIIMN

48. 3asBuTenb jKaJoBaICAd Ha TO, YTO pa3OMPATEIHCTBO €0 YIOJIOBHOTO
Jena OBUIO HECTpaBeUTMBBIM. B 9acTHOCTH, OH JKaJIOBAJCS, YTO TIPU
paccMoTpeHHH KaccallMoHHOM uHctaHiued B 2002 rogy emy He ObLa
NPEJOCTABIICH 3aIIUTHUK U YTO OH KOHTAaKTHPOBAJI C 3aJI0M CyJia TOJIBKO IO
BUJCOCBSI3U. 3asgBUTENb Jajee JKaJoBajcs, dYTO B XOJ€ HOBOIO
paccmotrpenus B mopsjike kaccammu B 2007 romy, mociepoBaBIIeM 3a
OTMEHOH paHee BBIHECEHHOI'O OIpeJesIeHUsl, €ero mnpaBa He ObLIH
BOCCTaHOBJICHBI. B 4acTHOCTH, HECMOTpS Ha €T0 XOJaTaiCcTBa, eMy He OBLIO
o0ecreyeHo JMYHOE MPUCYTCTBHE B 3aje Cyda, U OH ObLI JIMILICH
s dexTuBHOrO OOIIEHUSI ¢ HA3HAYEHHBIM CYJIOM aJBOKATOM. 3asBUTEIb
000CHOBBIBaN CBOM kastoObl ctatheit 6 §§ 1 u 3 (C) KonBeHiuu, B KOTOpOii
TOBOPUTCS CIENYIOIIEe:

“l. Kaxaplif... TIpH TPEABABICHUH €My JII000TO YTOJIOBHOTO OOBHHEHHS HMEET
IIPaBO Ha CNPABEJINBOE U ITyOINYHOE pa30UpaTEeIbCTBO. .. CYIOM. ..
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3. Kaxnplii 0OBUMHSEMBIII B COBEpIICHHH YrOJOBHOTO MPECTYIUICHUS HMMEET Kak
MUHHMYM CJIEIYIOLIHe IpaBa:

...(C) zammmare cebGs JTUYHO WM dYepe3 MOCPEACTBO BBIOPAHHOIO MM CaMHUM
3allMTHHKA...”

A. IocranoBiaenue Iagarel

49. OcHoBHBIC BBIBOIBI [1aniaTel B ee moctanoBiaeHuu ot 15 saBapst 2009
roja MOTyT ObITh CYMMHPOBAHBI CIEIyROIIUM 00pa3oMm. [IpaBUTENbCTBO
npu3Hayio U [lamara moaTBepawiia, 9YTO MEpPBOE pazOUpPaTEILCTBO, KOTOPOE
okoHuymwitock 31 oktsa0ps 2002 roma, HE COOTBETCTBOBAJIO TapaHTHSIM,
Kacaromumcst 3amuthl (§ 47 mnoctaHoBieHus). Jlanee, OTHOCHUTEIBHO
kaccanuonHoro cinymanus 29 nos6ps 2007 roga, [lanara ycranoBuia, 4to
“OTCYTCTBHE JTUYHOTO KOHTAKTa C 3asBUTEJIEM HA 3aCCJaHUU M OTCYTCTBHUE
Kakoi-mubo Oecelpl ¢ HUM JIO 3aCElaHUs B COYCTAHUU C TEM, YTO OHA
JOJKHA ObLIIa OCYIIECTBIISATE 3aIUTY HA OCHOBE TOJIOKEHUH KacCaIlMOHHON
XasioObl, IOJJAHHOH TISITh JIET HAa3aj JIPYTMM aJIBOKATOM, CBEJIO y4acTHE T-
KM A. B KacCallMOHHOM CIIyIIaHUU K mpocToil gopmamsHOoCcTH (§ 50).
HeynoBiaeTBOpeHHOCTh  3asBUTENST  CIIOCOOOM, KOTOPhIM €My  ObLia
OpraHW30BaHa MMOMOIb 3alIMTHHUKA, ObLJIa JIOCTATOYHO SICHO JOBEIEHA JI0
cBenenusi BepxoHoro Cyma, Obuta 00OCHOBaHa U TIpaBOMEpPHAa B
CIIOXHBIIMXCST 00CTOSTEIhCTBAX. [lasara mocTaHOBWIIA, YTO 3asSBUTENH I10-
MpEeKHEMY MOXKET MPETeHI0BaTh Ha CTaTyC KEPTBHI MO CMBICTY CTaThbu 34
KonBennuu, nockoneky “BepxoBHbiii Cya He oOecreuusi 3asBUTEINIO
s¢deKkTUBHOE MPaBOBOE MPEACTABUTEIHCTBO Ha KACCAIMOHHOM CIYIIaHHH
29 nosbps 2007 roma, xak W Ha mpensiaymem ciaymanun” (§ 52). B
pe3yNbTaTUBHOM YacTH mocTaHoBieHHUs [lamata mpusHama, 4To “‘uUmeno
Mecto Hapymenue ctatb 6 §§ 1 u 3 (C) KoHBeHIMU B CBS3M C TEM, YTO
3asBUTENb He monyund dI¢p(EeKTHBHOW TMOMOIIM  3alIMTHHKA Ha
KaCCallMOHHOM CJIyIIIaHUU .

B. AprymMeHTBI CTOPOH

50. AprymeHTHI CTOpOH, IOJaHHBIE MHCHMEHHO W TIPEACTaBICHHBIC
yctHo B xone caymanuii 20 suBaps 2010 ronma, Moryt ObITE 00OOIIEHBI
CJIEYIOIKM 00pa3oM.
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1. Ilpasumenvcmeo

(a) YTpara craTyca KepTBbI

51. T'maBHBIH apryMeHT MPaBUTEILCTBA 3AKJIIOYAJICS B TOM, YTO OTMEHA
OIpeeeHrst U caM (aKT IOBTOPHOTO PasOHpaTeIbCTBa PEr Se  sIBIseTCs
“JIOCTaTOYHBIM  HCIIpaBICHHEM  HApyIIeHWs, Kajoba Ha KOTOpoe
cojieprKasiach B epBoHavYaabHOM obOpamienuu B Cya. B 060cHOBaHMH 3TOTO
OHO CCBUIAJIOCH HA PsAf pOCCUMCKUX e [lonwowkoe npomue Poccuu, Ne
30209/04, 6 wnosiops 2008 roma; Psbos npomus Poccuu, Ne 3896/04,
31 suBaps 2008 roma; Hasuouyx npomuse Poccuu (pemt.), Ne 37041/03,
1 ampenss 2008 roma; Muxaun bpunzesuu npomueé Poccuu (pemr.), Ne
6822/04, 11 nexabps 2007 roma; Babynuose npomue Poccuu (pemt.), Ne
3040/03, 15 mas 2007 roga; @edocoé npomus Poccuu (pemr.), Ne 42237/02,
25 suBaps 2007 roma; Huxkuwwuna npomus Poccuu (pemr.), Ne 45665/99,
12 centsiopst 2000 roma u Wong npomus Jliokcembypea (peur.), Ne
38871/02, 30 aBrycra 2005 roa.

52. OTHOCHUTENIBHO BTOpOro pasduparenbcTBa (ciaymianue 29 HOAOps
2007 roma) mpaBUTENILCTBO YTBEPXKAl0, YTO AaKEe €CIUM 00XKaTOBaHHBIC
00CTOSITENIbCTBA M COCTABIIUIM HapyIEHHE CTaThbd 6, TO 3TH (aKThl HE
UMEIOT OTHOIIECHHS K HACTOSIIEMY €Iy M JOJUKHBI OBITH IPEICTABIICHBI
3asgBUTEIEM B HOBOM OOpAIllCHHMHA U KOMMYHHIIMPOBAHBI [TPABUTEIbCTBY KaK
OT/IeNIbHOEe  Je710. [IpaBUTENBCTBO YTBEPXKIAIO, YTO OHO HE HMENO
BO3MOKHOCTH MPEACTABUTH CBOM KOMMEHTAPHH Ha 3TO HOBOE OOpallleHHe.

(b) OTka3 ot 3amIMTHHKA

53. IlpaBuUTENBCTBO HACTAMBAJIO, YTO MIPaBa 3asBHUTEINS, 3aKPEIUICHHBIC B
cratbe 6 § 3 (C), He ObUTM HAPYIICHBI B XO/I¢ KACCAIIMOHHOTO CIyIIaHus 29
HOs10pst 2007 ropa. I'ocygapcTBO HE MOMKET HECTH OTBETCTBEHHOCTH 3a
KaKJ0€ yIyLIEHHE a/JBOKaTa, Ha3HAYEHHOro JUIs 3aluThl. [IpaBUTEnsCcTBO
BBICKA3aJI0 MHEHME, YTO 3asBHUTEIb JOJKEH B3SITh Ha c€O0sl MOCIEACTBUS
NOBEJCHUS I-KU A. (Ha3HaYeHHOro CYIOM aJIBOKaTa) B XOj€ CyIeOHOro
pa3z0buparenbCTBa, BhIpa3UBIIMECS B TOM, YTO OHAa HE XoJaTaiicTBoBaja B
NUCbMEHHOM BHJIE O 3aIlaCHOM aJBOKaTe WIM 00 OTJIOXKEHHUHU 3acellaHMsl.
[TpaBuTEensCTBO Janee 3asBIANO, YTO 3asABUTENb HE HPOCHI O JUYHOMN
BCTpEYE CO CBOMM aJIBOKATOM B JOIOJHUTEIHHON KacCallMOHHOW kajo0e
WJIM B JIOTIOJIHUTEJIBHBIX XOJAaTalCcTBax, HampaBlieHHbIX B BepxoBHbiil Cyg
10 Hayana ciymanuid. OH He npocwl BepxoBusiii Cy1 3aMEHUTH a/IBOKATa,
a TaKk)Ke HEe BBIpaXKaJl TMOXeJlaHWus ObIThb MPEJCTABIEHHBIM a/IBOKATOM,
BBIOpaHHBIM UM camMuM. [IpaBUTENbCTBO, Kak MpEACTaBIsIETCs, 3asBIIIO,
YTO OH JIOJDKEH OBLI HPOCUTh O 3aMEHEe aJBOKaTa Ha TOTo, KOTOPOMY
JOBepsieT Ui TOro, 4YTOOBI BOCIONB30BaThCs OJlaraMu  CHUCTEMBI

Cam o cebe, 110 CYIIIECTBY.
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OecriaTHOM HpaBOBOﬁ IIOMOIIIH. He caciiaB 3TO, OH OTKasaJICA OT CBOCIoO
IpaBa Ha 3alllUTHUKA.

(c) OddexTuBHAS MOMOUIB 3AIMUTHAKA

54. TlpaBuUTENnbCTBO 3asBISUIO, YTO cama TI-ka A. He cuMranga, 4To
Heo0Xo/uMa JIMYHAs BCTpeya MEXIy Hero H 3asBureneM. OHa BOCIPHUHSIIA
CBOC Ha3HAUYECHHE COBEPIIEHHO CEpPhE3HO. 3apaHee H3yuusiaa JelIo H
KOH(HICHIIMATIHHO MPOKOHCYIBTHPOBANIACh C 3asBUTENEM JIO Hayaia
cinymanus. OHa He HpocHiia O JIMYHOM BCTpeue C 3asBUTENEM; OIHAKO
BJIACTH HE MOTYT YKa3bIBaTh aJIBOKATaM, KaK 3allHIIATh UX KIIUECHTOB U €CTh
71 HEOOXOAUMOCTH B JIMYHOMN BCTpeUe

55. IlpaBUTEeNnbCTBO Hajnee yTBEPKIajlo, YTO MPETEH3UU 3asBUTENST HE
UMENM HHUKAaKuX OcHoBaHWi. [-)ka A. JOCTaTOYHO H3y4HWia Jelo, |
3asBUTENb HE BBICKA3bIBaJl HECOTJAcHs C €€ MO3WIHMEH IO IMPaBOBBIM
BonpocaMm. BepxoBnomy Cyay OH 3asBWJ, YTO XOTeNl Y3HAaTh €€ ‘“‘Kak
yenoBeka”. OgHaKo “JIMYHBbIE OTHOILIEHWS HE MMENU OOJBIIOTO 3HAYEHUS
1 3hQexkTHBHOW M OTBewaromeid BceM TpeOOBaHMSIM  OecCIIaTHOM
npaBoBoi nomomu”. I'-ka A. uMmena Bce HEOOXOIUMBbIE ITPaBOBbIE HABBIKU
JUTSL 3QIIUTHI 3asIBUTEIIS.

(d) JIuunoe npucyrcreue

56. TlocnenHuii apryMeHT, BBIIBUTABLIMICS MPAaBUTEIBCTBOM, Kacalcs
ciymanuit 29 Hos6ps 2007 roga kak TakoBbIX. [IpaBUTENLCTBO MPU3HAIIO
BaXHOCTh ITpaBa 00BUHSAEMOro Ha 3(()EeKTUBHOE yyacTHE B CBOEH 3allUTE.
Opnakxo oHO yka3zano, uro Konsenuus n npeueneHtsl Cyna HE yKa3blBarOT
Ha CHoco0, KOTOPHIM 3TO MPaBO JOKHO DPEATU30BBIBATHCS. YYacTHE B
cyneOHOM  pa30uparenbcTBE  MOCPEACTBOM — BHJICOCBSA3M  SIBISIETCSA
npuemiemoii ¢popmoit yuactus (cm. Marcello Viola npomue Umanuu, Ne
45106/04, ECITY 2006-XI (otpsiBku) u I onybes npomue Poccuu (pemr.), Ne
26260/02, 9 Hostopst 2006 roma). TpaHCIIOPTHPOBKA 3aKIIFOYCHHOTO U3
HoBocubupckoii obmactu B MOCKBY — AJIUTENBHOE U JOPOTOCTOSIIEE
MEPONPUITHE; K TOMY K€, OHO IIPUHECIIO OBl 3asIBUTENII0 MHOTO HEYA00CTB.
[TpaBUTENBCTBO AajEe 3asBIIAIIO, YTO 3asIBUTEND HE JKaJIOBAJICS HA KAYECTBO
BUJICOCBSI3M, M YTO OHA HE OrpaHHuYMBaja Kak Ju Obl MHa4ye ero
BO3MO>XHOCTb Y4aCTBOBATb B CIIYIIAHUSX.

2. 3aseumens

(a) Yrpara craryca KkepTBbI

57. Tlo MHeHMIO 3asiBUTENs, MO3UIMS MpaBUTEIbCTBA 0 TOM, uTo Cyn
JOJKEH OOBSIBUTH pElIeHHEe 00 YAOBICTBOPEHUU HAA30PHON KanoObl
MOJIHBIM M aJIEKBaTHBIM CPEJICTBOM IPABOBOM 3aIIUTHI PEI S€ 6e3 Kakoro-
a100 ydera MOCIEIYIOUIEro MOBTOPHOIO CIIYIIAHUs, HAXOAUTCSA B MPSIMOM
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MPOTUBOPEUYUH C MpUHIUNAMH, 3aUKCUPOBAaHHBIMU B mperneneHtax Cyna.
Pemenne BhIIIECTOSIIETO CyAa O HAmpaBIeHUH HAa HOBOE CIIyIIAHHUE
COCTaBJIsieT B JIydllleM ciy4yae oOellaHue HUCHpaBICHUsS, a pe3yJabTaT —
peajbHOEe UCHPABICHUE — MOKET OBITh JJOCTUTHYT TOJIKO B MOCIETYIOLIEM
cyneOHOM pa30oupaTesbCTBE.

58. C ToukuM 3peHUs 3asABUTENS, NOHMMAHHE IPABUTEIHCTBOM
npeueneHToB Cyna siBisieTcs HenpaBUIbHBIM. Hu o1HO U3 A€, Ha KoTopoe
CCBUIAETCSI NPABUTEIILCTBO, HE OOOCHOBBIBAET €0 CYXJEHHE O TOM, YTO
HAIpaBJICHUE Ha [IOBTOPHOE CIylIaHWE caMOo M0 cebe sBisieTcs
JIOCTaTOYHBIM HCHpPaBJICHUEM HapylieHus. HampoTus, MOCTaHOBIEHUS WU
petienus 1o sty aenam (Ilourowkosa, @edocosa, Babynuose, I aspunosoil
u Wong) mpoTuBOpeYaT MO3MIMU MPAaBUTEIBCTBA, a Apyrue tpu (Psbosa,
Hasuouyx u Huxuwuroti) sIBISIFOTCS. HACTOJIBKO OTJIMYHBIMU € (PaKTHUECKOM
CTOPOHBI OT HACTOSIIIETO JIEJ)Ia, YTO SBISIFOTCS BOOOIIE HEYMECTHBIMHU.

59. Ilanata mnpaBUIBLHO TpaKTOBaJa BTOPOE CIYIIAHME KaK 4YacTb
BHYTPHUTOCYIaPCTBEHHOT'O HWCIPABJICHUS NPU3HAHHOTO HApYyIICHHS IpaBa
3agBUTENsT  HAa  COpaBeIIMBOe  cylneOHoe  pa3dupaTenbcTBO B
NePBOHAYAILHOM CYI€OHOM IpoIecce. ITO COOTBETCTBOBAJIO MPEIbIITYIICH
npaktike Cyma, B 9acTHOCTH, mo jaeny Scordino, B koropom bosbmiast
najgata IIOCTaHOBWJIA, 4YTO “BOIPOC O TOM, MOMKET JM €le JIALO
NpEeTeHI0BaTh Ha CTaTyC »JKEPTBBl MPEANOJaraéMoro HapylleHHUs
KoHBeHIIMM, B 3HAYUTEIBbHOW CTEIEHU COMNPSIKEH ¢ €X pPost facto”
uccienopanreM CyJIoM CHUTyalldd 3TOTO JIMIA~, BKIOYas, B YaCTHOCTH,
uccienoBanue  “9QpQEKTUBHOCTH  CpEJICTBAa  MPABOBOM  3alIUTHI,
IPEIOCTABICHHOTO HAIMOHAIbHBIMU BiacTssMu (cM. Scordino  npomus
HUmanuu (no. 1) [BIT], Ne 36813/97, §§ 180-182, ECITY 2006-V). EX post
facto wmccremoBaHme cymoM CUTyaluu JOJDKHO KOHIIEHTPHPOBATHCS Ha
NPaKTUYECKUX Pe3yabTaTax pealbHOTO MPUMEHEHHUs CPEJCTBAa IMPAaBOBOM
3amMThl. TakuM o0pa3oM, Hampumep, Korja TpeOyeMbIM CpeicTBOM
NPaBOBOW 3alIWTHl B CBS3M C YPE3MEPHOH [UIMTEIBHOCTHIO CyAeOHOTO
pasbuparenbcTBa, SABISETCA Mocienyroomas kommneHncanus, Cyn aoikeH
OTIPEeNIeIUTh HE TOJBKO HAIMYHME TAaKOTO CPEACTBA 0 HAIMOHAIHLHOMY
3aKOHOJIaTEeNILCTBY, HO U CBOEBPEMEHHOCTh MPUHATHS CyJeOHOr0 perieHus
Ha JTOT CYET, MOCKOJIbKY ‘‘Upe3MepHas 3aJepKKa B IIPEIOCTaBICHUU
KOMIICHCAIIMH C/IENACT ITO CPEACTBO HE OTBEUAKONIMM TpeOOBaHUAM” (CM.
Cocchiarella npomue Hmanuu [BIT], Ne 64886/01, § 86, ECITU 2006-V).

60. Ilo MHeHuUIO 3asBUTENs, TMO3UIMS MPABUTEIBCTBA 10 [y,
3aKITIOYAOMIAsICSl B TOM, YTO JKaJoOBl 3asBUTENS HA IMOBTOPHOE CITyIIAHHUE
HE MOT'YT OBITh PACCMOTPEHBI B KOHTEKCTE HACTOSILETO JeIa, a TOIBKO MPH
HOBOM oOpamiennu B Cyj, MO CYIIECTBY SIBJISIETCSI CIIOCOOOM H30ekaTh
paccmotpenus EBponeiickum CynoM MepBOHAYaIbHOIO M IOBTOPHOTO
HapyIeHus TpaB 3asBuTels. Eciu OBl 3asgBUTENs MOJaT HOBYIO JKanoly,

ITocne coepimBIIerocs ¢dakra.
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KacalolyloCcsl MMOBTOPHOTO CIYIIAHUS, MPAaBUTEILCTBO Obl HACTaWBAJIO Ha
HOBOM payHJe MCUEpHaHus CPEACTB MPABOBOM 3aIIUTHI U MPEIOCTABICHUU
HOBON “BO3MOXXHOCTU H3Y4YUTh YTBEPKICHHUS 3asBUTEIS U HMCIPABUTH
HapylleHue Npas, rapanTupoBaHHbIX KonBeHiuei”. Takas BO3MOXKHOCTb
Obl1a OBl 3aTE€M HCIIONBb30BaHA IJIA TOJNYYEHHS €lle OJHOIO PpelIeHHS,
nonobnoro nocranoBneHuto [Ipesnauyma ot 4 urons 2007 roma, KoTopoe
MPABUTEIBCTBO BHOBH Obl MPEICTAaBMIO KakK IMpeKpallaroiee Craryc
?I(?pT.BBI 3asBUTEIIS, M TAKOH MPOLECC MO KPYry MOT ObI mpojioiKaThes ad
Infinitum .

(b) OTka3 ot 3aIIMTHHKA

61. 3asBUTENH OTPUIIAJT, YTO OH OTKA3BIBAICA OT KAKOTO-JIHOO CBOETO
npaBa, MPEeIyCMOTPEHHOro craTbedl 6. HU4TO HE CBUAETENBCTBYET O TOM,
YTO 3asBUTCIIbL OTYCTIMBO NPCAPCIINII Kakoe-JIM00 U3 3THX IpaB WA BECJ
ce0s Tak, YTOObI U3 TIOBEACHUS YETKO CieaoBall Obl Takoi oTKa3. HampoTus,
OH HCABYCMBLICJICHHO IMMCBMCHHO XOﬂaTaﬁCTBOBaH O MHNpPUCYTCTBHMU Ha
KaCCallMiOHHOM  CIIyIIaHUM W 00  ONpe/ieNeHHOH  BO3MOXKHOCTH
KOH(HICHIIMATIHHO BCTPETUTHCS CO CBOMM aJIBOKATOM, a TaKXke CooOIal
Bepxosaomy Cyay o0 npepblBaHUSX BHJICOCBA3H. 3asiBUTENb 3aKIHOUUI, YTO
OTBETCTBEHHOCTH 3a HECOOJIOJCHHE €ro IMpaB B CBA3M C IOBTOPHBIM
CITyLIAHUEM JICKHT HCKIFOUUTEIHHO HA BIACTSX.

(c) OdpdexTuBHAS NOMOUIB 3AIUTHUKA

62. 3asBuTENH yTBEpKIANI, YTO, HECMOTpPS Ha TO, 4yTo BepxoBHbiit Cyn
Ha3HAuWI 3alIUTHUKA, YTOObI MPEICTABIATh €r0 Ha MOBTOPHOM CIYIIAHUH,
OH CZeTIall 3TO B TaKOH MaHepe, KOTopas c/ejajia HeBO3MOXKHOW OKa3zaHHe
a7BOKaTOM 3¢ (EeKTUBHONW MPaBOBOW MOMOIIM. Y 3asBUTENS CO3]AJIOCh
BIIEUATIICHUE, YTO Y4acTHE I-XKH A. B Cy1e0HOM Tpoliecce ObIII0 0COOCHHO
HEe3(PPEKTUBHBIM, MOCKOJIBKY OHa OblIa JUIIb YAaCTUYHO 3HAKOMA C €ro
JIeTIOM.

63. Tor ¢axt, yTo OecniaTHbIM agBOKAT 3asgBUTENIO ObLT Ha3HAueH U
NPEJICTaBJICH €My B MOCJIEIHIOI MUHYTY, B COYETaHUH C TEM, YTO UM OBLIO
HPEJOCTABIEHO TOJIBKO MATHAALATH MUHYT Ul OOILEHUS MO BUAEOCBSI3H,
JMIIWIT €€ KaKOW-IMOO BO3MOXKHOCTH BBICTYNATh B KAauyeCTBE 3aIUTHHUKA
MHaue, Kak HOMMHaIbHO. BoT mouemy mnpeanoxenue Bepxosnoro Cyna
3asBUTEINIO0 BHIOPATh JPYroro aBOKaTa B OTBET HA €r0 BO3PAKEHHS OBLIO
COBEpPILIEHHO HEYMECTHO: OH HUYEro HEe UMEJ MPOTHUB I-KH A. JIMYHO, XOT
U HE 3HAJ ee MpexJe, HO yKa3blBal Ha TO, YTO OHM OBUIM JIMIICHBI KaKO¥-
1100 BO3MOXKHOCTH C(HOPMHUPOBATh XOTh KaKOe-TO IMOA00ME 3HAUYUMBIX
pabouYnX OTHOIIECHH aBOKATA C KITUSHTOM.

64. Eme nBa ¢akra B JOMOJIHEHHE K TEM, 4YTO CYMMHPOBAaHBI B
TIOCTAaHOBJICHUH, TOBOPAT B MOJIb3Y BhIBoAA [lanarel. Bo-niepBhIX, yuuThIBast

Jlo 6eckoHeuHOCTH, O€3 KOHIIA
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YCIIOBHS, B KOTOPBIX OH OB BBIHY)XJIEH F'OBOPUTH CO CBOUM aJIBOKaTOM,
3asgBHUTENIb HE OIIYLIaJl, YTO MOXET BecTH Oeceny ¢ HEH OTKPOBEHHO H
oTKpheITO. CpaBHeHue CyJia 3TUX yCIOBUHN C TAKUMH allbTEPHATUBHBIMHU, KaK
3alIMIIeHHass OT MPOCIyIIMBaHUS TeineOHHAs JIMHHUS (CM. YIOMSHYTOE
Beimie genno Marcello Viola, § 41), mokasano, 4To OIIYIICHHS 3asBHTEIS
ObUIM BIIOJTHE MOHSTHI. BO-BTOPBIX, OCKOJIBKY 3asBUTENb HE MMEN KaKHX-
a100 KOHTAaKTOB CO CBOMM aJIBOKaTOM JO IIOBTOPHOIO CIIyILAHUs, OH
1oJaBaJl BCe XOJaTaiCTBa B CBSI3U C MPEIACTOSIINM CyACOHBIM 3acelaHueM
[0 CBOEMY pPa3yMEHHUIO, U BCE OHM B KOHEYHOM HTOre OBbLIM OTKJIOHEHBI
BepxoBubiM CynoM. YuuTeiBas, 4TO NPUYMHON BO3BpAlLLlEHUS Jiela B
BepxoBubiii Cyn Ha HOBoe ciymlaHue ObIJIO HapylIeHHE UM IIpaBa
3asgBUTENS HMMETh NPABOBOTO MPEJACTABUTENS HA IE€PBOHAYAIHHOM
CIlyIIAHWM, M MpPHUHUMAs BO BHUMaHHE TSDKECTb OOBHMHEHMs, KOTOpPOE
IPEJICTOSIO PACCMOTPETh Ha MOBTOPHOM CIIyIIaHWUU ([BOITHOE YOMIICTBO),
3TO, HECOMHEHHO, ObUIO TO J1es10, B KOTopoM Bepxoublii Cya nomkeH Obl
OBUT IPUJIOKUTH BCE CTapaHus sl oOecrieueHus 3asButens 3(hhekTnBHBIM
HPEJCTaBUTEIIbCTBOM.

(d) JIuunoe npucyrcreue

65. 3asBuTeNnb yTBEp)KIaN, YTO OH HE ObUI oOecredeH 3()(EeKTUBHBIM
NPaBOBBIM IIPE/ICTABUTEIILCTBOM U BO3MOKHOCTBIO KOH(HICHIHAIHHO
nobece10BaTh C aJBOKATOM, M YTO €ro CHOCOOHOCTh aKTHBHO y4acTBOBAaTh
U CIEAWTh 3a IMPOIECCOM B 3alie CyAa Hapyllalach TEXHUYECKUMH
HEToagKkaMi B BHIEOCBs3H. OH XOTEN ONpOBEPTHYTH B KACCAIMOHHOM
CIIyIIAHUM TI0Ka3aHUS HEKOTOPBIX CBUJAETENIEH NpU MEepBOHAYAIBHOM
PacCMOTPEHHUH Jea M MOJHSAT B CBSI3M C 3THM BOIIPOC O JOCTOBEPHOCTH
CBOMX IIOKa3aHWH, M MOTOMY €ro JIMYHOE IMPHUCYTCTBUE OBLIO O0COOEHHO
BAXHBIM B TaKWX YCIOBHSIX. HakoHeln, OH HE HuMel BO3MOXHOCTH
IPEJCTaBIATh J0Ka3aTeNIbCTBA IO CBOEMY JIeJly Ha TeX K€ YCIOBHUSAX, UTO U
CTOpOHa OOBHHEHUS: IPOKYPOP MPUCYTCTBOBAJ B 3aJIe CY/a, B TO BPEeMs Kak
3asBUTENb YUYaCTBOBAJ B 3aCE€AaHNUU TIOCPEICTBOM BHICOCBS3H.

C. Anaaus Cyna

1. Vmpamun nu 3as6umensy cmamyc dcepmevl nocie 80300HO8IEHUsA
npou3B00Cmea no 0eny

(a) O6mue npuHIMIBI npeneaenTos Cyla: MOHATHE “HenpaBieHne”

66. Cyn BeIpaboTan [Ba HAMpaBlIEHUS MPEIEIECHTOB OTHOCHTEIHHO
cTaryca >KepTBbI 3adBUTENA B COOTBETCTBUU CcO craThed 34 KoHBEHIMH.

B tekcre — “redress”
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[lepBoe HampaBieHHE KacaeTcsl CYHIIHOCTH M o0bema YCJIOBHM A TOTO,
9TOOBl MPETEHOBATh HA CTATyC XEPTBBI HapylieHus KoHBEHIMU TpH
nojaye >xajno0el B Cya, a UMEHHO: MOXXET JIM JIMIO CYUTATHCA MPSMO
3aTPOHYTHIM oOcnapuBaeMoil mepod (cMm., B Tom uymcie, Burden npomus
Coeounennozo Koponescmea [BII], Ne 13378/05, § 33, ECITU 2008-...).
Bropoii psx gen OTHOCUTCS K BOOPOCY O TOM, MOLYT JH, €CJIH
IpeJroyiaraeMoe HapylIeHHe YK€ HMEJIO MECTO, MOCIEIYIOIUe COOBITUS
NPUBECTH K yTpaTe ctaryca >kepTBbl. Cya XoTen Obl MOAYEPKHYTh, YTO 3TH
JIBa HANpaBJICHUS IMPEIEICHTOB HE3aBHUCUMbI Ipyr oT apyra (cM. Senator
Lines GmbH npomus Aeécmpuu, Berveuu, JJanuu, Quuisinouu, Ppanyuu,
T'epmanuu, I'peyuu, Hpnamouu, Hmanuu, Jlrokcembypea, Huoepranoos,
Hopmyeanuu, Ucnanuu, Hlseyuu u Coedunennoco Koponescmea (perr.)
[BIT], Ne 56672/00, ECITY 2004-1V). OGpeteHue u yTpaTa cTaryca )epTBbl
— 3TO JIBE pa3IM4YHbIE CUTYAIMH, XOTsI 00€ OHU OCHOBBIBAIOTCS HA MOHITHU
“¥xepTBa’.

67. TBepmo ycTaHOBHBIIUMCS MPUHIHIIOM IpeneaeHToB Cyna sBisercs
TO, UTO 3asBUTE]Ib MOXET YyTPaTUThb CBOM CTAaTyC JKEPTBHI MpHU
YIIOBJIETBOPEHUH JBYX YCIIOBHI: BO-TIEPBBIX, €CJIM BJIACTH MPHU3HAIN MU
SBHO, WM TIO CYIIeCTBY HapyuieHue KOHBEHIMU U, BO-BTOPBIX, €CIIU OHU
UCIIPAaBWIK €ro (CM., B TOM YHCIe, YIIOMUHABIIEECs BbIlIe aeiao Scordino,
§ 180). Toapko TOrga, KOrJAa OSTH JBa YCJIOBHS YIOBJIETBOPCHBI,
BCIIOMOTATeNbHasl ~ CYIIHOCTh  3aIIUTHOrO  MexaHum3Ma  KoHBeHIMH
npesoTBpaniaeT paccMoTpenue xkanodbl (cm. Arat npomus Typyuu,
Ne 10309/03, § 46, 10 nosiops 2009 roma). Ilpeamomaraemas yrpata
3asgBUTEJIEM CTaTyca >KEpTBbI BKJIIOYAET B ce0sl MCCIEOBaHHUE CYLUIHOCTH
KOHKPETHOT'O MpaBa, OCHOBAHWH, BBIIBUHYTHIX HAIIMOHAJIHHBIMU BIIACTIMHU
B MPHUHITOM UMH PEUICHUH, U COXPAHEHUS OTPUIIATENBHBIX MOCIEICTBUI
JUTSL 3asBUTENA Tocie perrenus (cm. Freimanis u Lidums npomue Jlameuu,
NeNe 73443/01 u 74860/01, § 68, 9 dbespans 2006 rona).

68. OueBuaHO, 4YTO B HACTOSIIEM JieJie BIACTH NPH3HAIA
NepBOHAYaAlbHOE HApYyIICHHUE MpaB 3asBUTEINS, MPEAYCMOTPEHHBIX CTaThei
6 KonBeHmuu, mo KpaiiHell Mepe, B YaCTH, KACaOMIEHCS OTCYTCTBUS
JIOJDKHOW TPaBOBOM IMOMOLIM IpU KaccaunoHHOM ciymanun 2002 rona.
[Tostomy Cyn HOIKEH CKOHIIGHTPUPOBATHCS Ha BOMPOCE O TOM,
BBITIOJTHIJIN JTH OHU 0053aTENbCTBO “UCTIPABUTH” €TO.

69. B nmene Scordino (ymomuHanock Bbilie) bBosbimas manara
chopMynupoBana TpeOOBaHUS A7l UCTIPABICHUS B OTHOIICHUU YPE3MEPHO
JUTMTENIFHOTO TIPOW3BOJICTBA IO TpakaaHckomy nerny. Cyn, B 4acTHOCTH,
YCTQHOBMJI, 4YTO Ype3MEpHble 3aJepKKH B  CYIONPOM3BOJICTBE O
KOMIICHCAIIM MOTYT TPEBPATUTh 3TO CPEICTBO IPABOBOWM 3alIWTHI B
HecooTBeTCcTBYyIomIee TpeboBanusaM (§ 195). Jlanee, noctymy K CpeacTBY
NPaBOBOW 3alllUTHI, IMPEIyCMaTPUBAIONIEMY KOMIICHCAIMIO, HE JOJKHBI
NpErsITCTBOBaTh BbICOKME cyneOHble u3aepkku (§ 201). Cym Ttakxke
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paccMoTpen, ObUIO JIM (PMHAHCOBOE HCIIPABJICHUE JOCTATOYHBIM C TOYKH
3peHus o0bema.

70. Cyn oTmeuaer, YTO BBINICYKa3aHHBIC BBIBOJIBI KACAUCh CPEICTBA
NPaBOBOW 3aIMTHI, MPEIYCMAaTPUBAIOUIETO KOMIICHCAIIMIO 32 HapylICHHUE
BeCcbMa CrienupUIecKOol rapanTuu cTaThu 6 § 1 — TpeboBaHUs “pa3zyMHOTO
cpoka”. Hapymenue apyrux nonokeHuid KOHBEHIIMM MOXET MOTpeOOBaTh
JIPYTUX BHJIOB “HUCIIpaBICHUs”, K KOTOPHIM HEOO0S3aTEbHO OTHOCHUTCS
ngoruka pgema Scordino. B aroit cBsa3u Cyn Takke IOBTOPSIET, 4YTO
pa3InYHbIE BHUIBl CPEICTB MOTYT WCIPABIATH HAPYIICHUS JOJKHBIM
obpaszom (cm., mutatis mutandis’, anaaus Cyna mo crathe 13 B nene Kud/a
npomus Ilorvwu [BIT], Ne 30210/96, §§ 154-55, ECIIY 2000-XI).
CooTBeTCTBHE W JOCTATOYHOCTh WCIIPABJICHUS 3aBHCAT OT CYIIHOCTH
HapYIICHHS, HA KOTOPOE JKAITYeTCs 3asiBUTEIb.

71. B KOHTEKCTE YrOJIOBHOW COCTABIISIONICH rapaHTHH CTaThH 6 MOIHOE
OlpaB/IaHUE WM TPEKPALICHUE MPOU3BOJCTBA IO JIENIy 3asBUTEINS OBLIO
NPU3HAHO COOTBETCTBYIOIIMM HcCIpaBieHueM (cM., Hampumep, Carboni
npomue Hmanuu (pem.), Ne 51554/99, 12 despans 2004 roma; Ustiin
npomus Typyuu, Ne 37685/02, 10 mas 2007 roma, § 24 u Oleksy npomus
Honvwu (pent.), Ne 1379/06, 16 urorst 2009 roma). OgHako 3TO B TOM
cllydae, KOT/Ia 3asiBUTENIO y)Ke 0ojiee He HAaHOCUTCS Bpe M OH M30aBJICH OT
KaKHUX-TM00 HEOJIaronpHUIATHBIX MOCICICTBUHA. 3asBUTEIb MOKET COXPaHSITh
CBOW CTaTyC JXEPTBBI, €CJIM OH YK€ OTOBUI BEChb CPOK WJIM 4YacTh CpOKa
HaKa3aHWs, a KOMIICHCAIMs 3a [pearojaracMoe HapylieHHEe He
npeayiokeHa WM - orcyrcTByer (cM., Hampumep, Hooper npomus
Coeounennozo Koponescmsa (pemt.), Ne 42317/98, 21 oxts6ps 2003 roxa;
Menewesa npomue Poccuu (peur.), Ne 59261/00, 15 suBapst 2004 roma u
yroMmuHaBiieecss Boiie aeno Arat, §§ 46-47). B ymomuHaBIIeMcs BbIIie
nene Freimanis u Lidums, kacaBmiemcsi BOmpoca O TOM, pa3OHpalioch Jin
JIeNo “‘Cy/IoM, CO3JIaHHBIM Ha OocHOBe 3akoHa”, Cyj MPUHSUT BO BHHUMaHUE
BOTIPOC COXPAHEHHUsI OTPUIATEIBHBIX TOCIEACTBUN JUTS 3asBUTENEH mocie
pemieHuss 00 OTMEHBI TNPUTOBOpPAa W HANpABICHHS Jella Ha HOBOEC
paccmotpenne (§ 68). Cyn ormerun (B §§ 71-72), urto 3asBUTENH HE
JKaJloBaJlaCh Ha HECIIPaBEUIMBOCTh HOBOTO CYyJeOHOTO pa3OMpaTelibCcTBa U
YTO JIeJI0 OBUIO IMEPECMOTPEHO HOBBIM COCTaBOM CY/a, CO3JJaHHBIM Ha JTOT
pa3 Ha ocHOBe 3akoHa. [Ipum Takux oOctosTenbcTBax Cya mpumien K
BBIBOJY, YTO H3BSHBI MPEABIAYIIETO CYyAeOHOTO pa30oMpaTenbcTBa OBLTH
MCIIPABIICHBI MTOCJIe BO30OHOBJICHHSI MPOU3BOJICTBA TIO JEINY.

(b) penenentsl Cyaa B poccuiicKux aesiax

72. CymecTByeT ABe TPYMIBI Ael, Kacatommxcs Poccuu, KOTOpwIe mmo-
pasHOMY TpakTylOT BOINpPOC “cTaryca >KepTBbI TpuU  CylIeOHOM
pa3buparenbCcTBe MO YrojoBHBIM jAenaM. B mepsoit rpynmne Cyn npusHai

M3MeHuB TO, 9TO CIeAyeT, BHECS HEOOXOIUMbIE N3MEHEHHS.
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BO300HOBIJICHHE IIPOMU3BOACTBA 110 YI'OJIOBHOMY ACIIY KaK BHUI UCIPaBJICHUSA

caMm 110 cebe. B 37011 cBs3M MMPaBHUTCIBCTBO COCJIAJIOCHh HA YIIOMHWHABHICCCA

BhIle Aeno [lonwowkosa, B kotopoM Cya B MOJ0OHON CHUTyaIluu MPU3HAI
I (S13% {011 (STeH

“70. B nacrosituem nene [pesnanym Bepxoaoro Cyna HeIByCMBICICHHO MPU3HAI,

YTO IPaBO 3asBUTEIIS HA OECIUIATHOTO IPABOBOIO IPEJCTABUTEIS Ha CIyLIaHUAX Cy/a

KacCallMOHHOIN MHCTaHLUU OBLIO HApYIIEHO, OTMEHUI KacCallMOHHOE OIpeAeTIeHHE OT
29 suBaps 2004 roga u HaIIpaBUII JEJI0 HA HOBOE KaCCALlUOHHOE PACCMOTPEHUE.

71. Tloatomy, yuuthiBasg pemieHue IIpesmnuyma ot 1 mapra 2006 roma, Cyn
CUHMTACT, YTO HAI[MOHAIbHBIC BIACTH MPU3HAIH, & 3aTEM HCIPABHJIN MPEIIOIaracMoe
Hapyuienue KonBenuuu.”

Takast >xe JMHHS aprymeHTanuu Obula wucnoib3oBaHa Cyaom B
YIIOMHHABIIIEMCS BBILIE Jiejie Pa6o6a, Tae OH Mpu3Hal:

“61. ... YunreBas pemernne [Ipesummuyma ot 1 mapra 2006 roma m xaccalfmoHHOE
onpenenenne ot 19 wmrona 2006 roma, rae ykaspiBaeTcss Ha HEOOXOAMMOCTH HOBOTO
cynebnoro paccmorpenus, Cyl CYMTAET, 4TO HANKMOHAIbHBIC BJIACTU MPH3HAIM, a
3aTeM UCIPABUIIH IpeAnoiaraeMoe Hapymenue Konpenimu.”

Cya mpuien K 3TOMY 3aKJIIOYEHHIO, HECMOTpS Ha TO, 4TO cyAeOHOe
CIyIIaHME MO Jelly 3asBUTENS €lIe TOJBKO OXHAAJOoCh M HE ObLIO
YBEPEHHOCTH, 4YTO 00XKaTyeMblid U3bsH OyJeT MUCIpPABIICH MPU MOBTOPHOM
PacCMOTPEHUH.

73. Bropas rpynma gen co3ByyHa C 3akirodeHusimu [lamaTtel B
paccmatrpuBaemoM gene. Hampumep, neno @edocosa, Ha KOTOpOE
CCBIJIAJIOCH TIPABUTEIHCTBO B OOOCHOBAaHWE CBOMX apTyMEHTOB, OTpa)KaeT
nosunuto Ilamatel B Hactosimiem nene. B stom npene Cyn mpuHsiI BO
BHHMaHHUE BTOPOE PACCMOTPEHUE JelIa:

“YuureiBasi onpejeneHue [Haa3opHON uHCTaHIMH] oT 28 centsops 2005 rona,
MocJeyoIee MOBTOPHOE paccMOTpeHHe TPOUIIKUM TOPOACKHM CYIOM U CMSTUCHHE
HakazaHus, CyJ cUMTaeT, YTO HAIlMOHAJBHBIC BIACTH MPU3HAIN, a 3aTeM HCIPABUIA
npeanosiaraemoe Hapyuenue Konsenuuu.”

DTO pelieHne mpeanoaaraeT, YT0 MOMUMO MOBTOPHOTO PACCMOTPEHUS B
COOTBETCTBUU CO BCEMHU TpEeOOBAaHUSIMHU CTAaTbu 6 3asABUTENb JIOJIKEH
MOJIYYHTh YTO-TO €IIe, HAPUMEP, CMSATUYCHHE HaKa3aHMsI.

74. Ha npyroe neno u3 3Toil rpynmnsl — 1eno babynuoze (yHOMUHAIOCh
BBIIIIE) CChIIANNCH 00€ CTOPOHBI. B 3TOM Jiene 3asBuTeNb jKajJoBajcs Ha To,
YTO OH HE MOT MPUCYTCTBOBATh HA CAYIIAHUAX KaK 70, TaK U TIOCTIE OTMEHBI
BepxoBabiM CyZ0oM pelieHrs 1Mo TPakJIaHCKOMY ey, B KOTOPOM OH OBLI
OTBETYMKOM. B 3TOM jiene CTOpPOHBI COTIACHIINCh C TeM, YTO BepxoBHBIM
Cyn npu3Hai HapylmIeHHE MpaB 3asiBUTENIS B CBA3M C TEM, UYTO PallOHHBIN
Cyn He mpuriacun ero Ha 3acemanue 19 mapra 2002 roma. OmHako
3asBUTENIb JIOKA3bIBaJl, YTO B TMPOIECCE HOBOTO PACCMOTPEHHUsS Jieia
pailoHHBIM U 00IacTHOW Cyasl BHOBb HE obecredmin emy S(h(eKTHBHYIO
BO3MOXXHOCTh Y4acTBOBATh B ciymanusx. Cy/ Mpu3HaJ, 4TO MCIPaBICHUE
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HapymieHuss TpeOyeT WCCIEeNOBaHMs TOro “Oblla JM  3asBUTEIIO
IpPEJOCTaBlIeHa BO3MOXKHOCTH A(P(PEKTUBHO Yy4acTBOBaTb B IOBTOPHOM
pacCMOTPEHUU €TI0 z[ena”. YCTaHOBI/IB, Y10 B OOCTOATEIHCTBAX ITOrO aclia
3adABUTCIIIO ObLIa npeacTraBjICHA JA0CTaTO4YHas BO3MOXHOCTbH
MIPUCYTCTBOBATh Ha Cy/EOHBIX 3aceIaHMsIX IPH HOBOM paccMoTperuu, Cyn
IIPUILIEI K CIEAYIOIIEMY BBIBOY:

“IToaTomy, yuutsiBas omnpenencHue Bepxosuoro Cyaa ot 14 oxtsi6ps 2003 roma u
MOCTIEeTYOIIee MMOBTOPHOE PACCMOTPCHHUE JIeiIa 3asiBUTENIS, B XOJI¢ KOTOPOTo eMy ObLIa
npegoctaBieHa 3(PQPEKTUBHAS BO3MOKHOCTh MPHUCYTCTBOBATH HA CHYIIAHUAX U
3asBJIATH CBOU J0BObI, Cy/ CUMTAET, YTO HAIMOHAJBHBIE BIACTH MPHU3HAIU, a 3aTEM
HCIPABUIIM TpearnojaraeMoe Hapyuienne KOHBEHIMH, TPOU3OLIE/IIee B PE3yIbTaTe

TOTO, YTO BJIACTH HE MPUIJIACHIN 3asBUTENS Ha cyneOHoe 3aceqanue 19 mapta 2002
roga...”

75. Ha stom ¢one Cynm oOpamraer BHHMaHWE, YTO €r0 IMPEIECIACHTHI,
Kacaroluecss BO3JICHCTBHS BO30OHOBJICHHS NPOHM3BOJCTBA MO JCTy Ha
CTAaTyC KCPTBbI 3adBUTECIIA, HYKIAOTCA B IPOACHCHUU.

(c) MpumeHeHue K HACTOSILIEMY JeJTy

76. Buauane CyJ BHOBb OTMEUACT, YTO EBPOICHCKAs CHCTEMa 3allUThI
PaB YENOBEKA OCHOBBIBACTCS HA IPHHLMIE BCIOMOTATEILHOCTH .
['ocymapcTBaM J0JIKHA OBITH MPEIOCTABICHA BO3MOKHOCTD BBIBECTH IIPABO
3a paMKHM HapylleHUs A0 TOro, Kak »ajnoba paccMorpeHa CyaoM; OJIHAKO
“HPUHIMII BCIIOMOTATEIILHOCTH HE O3HA4YaeT OTKa3 OT BCEr0 KOHTPOJS 3a
pe3yabTaTaMu, IMOJYyYCHHBIMH OT MPUMEHCHHS BHYTPEHHUX CPEICTB
npaBoBoii 3amuthl” (cM. Giuseppe Mostacciuolo npomue Hmanuu (Ne 2)
[BIT], Ne 65102/01, § 81, 29 mapra 2006 roma). Kpome Toro, mpuHIMI
BCIIOMOTATEeIILHOCTH HE JIOJDKCH TPAaKTOBAThCS TaKUM 00pa3oM, 4YTOOBI
MO3BOJISITh TOCyAapcTBaM u3berats opucaukiuu Cyna.

77. JIeWCTBUTEIBHO, MOJCYIUMBIH HE MOXET MPETEHJ0BaTh Ha CTATyC
JKEPTBBI HAPYIICHUs cTaThk 6 § 3 10 TOro, Kak oH ocyxjeH (cM. X npomue
Coeounennozo Koporescmea, Ne 8083/77, pemennu Komuccuu ot 13
mapta 1980 roma, Pemenus m oruerst 19, c. 223; Eginlioglu npomus
Typyuu, Ne 31312/96, pemenne Komwmccunm ot 21 oxktsabps 1998 rona,
HeonyOaukoBanHoe; Osmanov u Husseinov npomus boreapuu (pemr.), NeNe
54178/00 u 59901/00, 4 centsiopst 2003 roma u Witkowski npomus Ionvuu
(pemr.), Ne 53804/00, 3 ¢depans 2003 roma). D10 TakKe CIpPaBEIIMBO B
OTHOUICHUH OOJBIIMHCTBA TapaHTHii ctatbu 6 § 1 Kouenumunm (c
HEKOTOPBIMHA HUCKJTFOYCHUSIMH, KACAIONIMMUCS, HampuMep, TpeOOBaHHS
pa3yMHOTO Cpoka cyAaeOHOTO pa3dupaTenbcTBa, JAOCTYMa K CyAy U T.JO. —
cMm., Hanpumep, [ononckuti npomue Poccuu, Ne 30033/05, § 160 u nanee,
19 mapta 2009 rona; Kart npomus Typyuu [BIT], Ne 8917/05, § 71 u nanee,
3 nmexabps 2009 roma; cM. Takke MO TPAKIAHCKOMY CYAOIPOH3BOJICTBY

“ B texcre - principle of subsidiarity.
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Mihajlovi¢ npomus Xopeamuu, Ne 21752/02, § 26 u nmanee, 7 utoas 2005
roga). MOXET CIy4YUThCSA, YTO BO30OOHOBJICHHE IMPOU3BOJCTBA IO JEITY
“BO3BpaTHIIO” 3asIBUTENSI B IOJIOKEHUE, CYIIECTBOBABIIIEE 10 TOTO, KaK OH
CTaJl )KepTBOM, U BOCCTAHOBMWIIO Status quo ante”.

78. Ilo muenmto Cyna, OIHAaKO, TaKOW IIOAXOJ HE IPUMEHHUM B
oOcTosiTenbCcTBaX Hacrosmero aena. OOpeTeHne U yTpaTa CcTaryca KepTBBI
He 00s13aTeIbHO ONMPEICISIFOTCS OJHUMH M TEMH JKe NpaBuiiaMu (CM. BBIIIE
naparpad 66). OueBHIHO, YTO 3asBUTE/Ib B HACTOSIIEM JICJIC CTaJl KEPTBOM
no momaun kanoosl B Cyn. M rocymapcTBo IOMKHO OBUIO 00ECHEUUTh
3aSIBUTEIII0 COOTBETCTBYIOIIEE M JIOCTATOYHOE MCIPABIICHWE B OTHOIICHUU
9TOM XKasoObl CBOEBPEMEHHO, HHAUE TOBOPS, 10 TOro, kKak Cya pacCMOTPHUT
nemo (cM. mutatis mutandis kputepuu, onpeneneHHbie B aerne Scordino,
yIIOMUHABIIIEMCs BbIlIe B naparpade 69).

79. Ilo muenuto Cyna, 0OHOTO JHIITb BO30OHOBICHHUS MPOU3BOICTBA IO
neny ObLJIO HEIOCTATOYHO JUIsl TOTO, YTOOBI CHSITh C 3asBHUTENS CTaTyC
JKEPTBBI. JTa TOYKA 3PEHUSI TECHO CBSI3aHA C OCOOEHHOCTSMHU POCCUMCKOMN
CHCTEMBI PACCMOTpPEHUS B MOPSIKE HAA30pa, CYIIECTBOBABIIECH B TO BpeMs
(cm. Beime maparpader 42-45). B mepByro odepeib, HE CYLIECTBOBAIO
OTPaHWYCHUN B OTHOLICHHM KOJHMYECTBA pa3 U OOCTOSATENBCTB, IPH
KOTOPBIX MPOU3BOJICTBO IO JIENy MOIJIO OBITH BO300OHOBJICHO. BO-BTOpBIX,
BO300HOBJICHHE TIPOM3BOJCTBA IO JIENy 3aBHCEIO OT YCMOTPCHHUS
IPOKypopa WM CyIbH, KOTOPBIE pEIlaid, 3aciy>KUBACT JH HAJA30pHAs
xanmo0a WM HAJ30pHOE TMPEJICTABICHUE PACCMOTPEHHS MO CYIIECTBY.
Baocun nm  mpokypop HaA30pHYIO kanoOy i BO30OHOBJIEHUS
MIPOM3BOJICTBA IO JENy WM Tpelceaarenb Cyla OTMEHS pElIeHUe CYAbH
00 oTKa3e B MPUHATHUM K PACCMOTPEHMIO HAJ30PHOM 3KajloO0bl, pelIeHHE
MOIJIO TPHHEMAThCS Proprio motu” . DTo MOrmio OBl  IO3BONHTH
rOCY/IapCTBY-OTBETUMKY HU30€raTh pPacCMOTPEHUsS KaoObI IO CYIIECTBY
MyTeM MOCTOSHHOTO BO30OHOBIIEHUS MPOM3BOACTBA IO JIETY.

80. Takast BO3MOKHOCTh ObIlIa HE TOJILKO TeopeThdeckoi. [lo memomy
PSAAY POCCUICKUX JIeTT BHYTPEHHEE MPOU3BOJICTBO BO30OHOBIISLIIOCH BCKOpE
nocJie KOMMYHHUKAIIMH JIea MPaBUTEIBCTBY, HO MHOTO MECSIICB WIIH JIaXKe
JIeT TOCJe €ro 3aKphITHS — CM. Cpeld IpYTux MpuMepoB fAena 3atiyes
npomus Poccuu, Ne 22644/02, §§ 9-11, 16 nosiops 2006 rona; Jlapseun u
Apucmos npomue Poccuu, NeNe 38697/02 u 14711/03, §§ 18-19, 8 stuBaps
2009 rona; Cubeamynun npomue Poccuu, Ne 32165/02, § 13, 23 anpens
2009 rona; bhaxnanos npomue Poccuu (pem.), Ne 68443/01, 6 mas 2003
roga; Mukaose npomue Poccuu (pemr.), no. 52697/99, 3 mas 2005 rona;
Topoonuues npomue Poccuu (pemt.), Ne52058/99, 3 wmas 2005 rona;
®Deoopos npomus Poccuu (pemr.), Ne 63997/00, 6 oxtsops 2005 rona;
yIOMSIHYTOE BbIlie Jieno Pedocosa u Maxxseun npomus Poccuu (pert.),

[onoxxeHne, cynecTBOBABILEE PAHBIIIE.
[To coOcTBeHHOI HHUNIMATHBE, IO COOCTBEHHOMY ITOOYKACHUIO.
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Ne 39537/03, 1 oxtsiopst 2009 roxa. ITogoGHBIE IPUMEPHI MOXKHO HANTH B
NpelefeHTaxX, KacarolIMXCs TIepecMoTpa B MOPSAKE Haa3opa B
rpaxkaaHckux aenax (cMm., Hanpumep, Psaovix npomue Poccuu, Ne 52854/99,
ECITY 2003-1X u mocneayromue jaena). DTH Jiefia NOKa3bIBAIOT YETKYIO
CBSI3b MEXy KOMMYHHKAIMEH U BO3OOHOBJIICHUEM ITPOU3BOJICTBA 110 JICTY.

81. anee, B HEKOTOPHIX JeJaX CBSA3b MEXKIY KOMMYHHUKAIUCH Jaena U
BO300HOBJICHHEM TIPOM3BOJICTBA IO HEMY ObLIa erie Oosee oueBuaHOM. Tak,
B nene Hypmaeomemos npomue Poccuu ((pemr.), Ne 30138/02, 16 ceHts0pst
2004 roma) TonbKO mociie BMelatenbcTBa EBpomnetickoro Cyma mpokypop
BHEC HAJ30pHOE MPEICTABICHHE O MEPECMOTPE OMPEACIICHUsS CYAa, XOTS
paHee TOT JK€ NIPOKYpOp OTKJIOHWIJI KajloOy 3asBUTEIsl HAa 3TO CaMoe
ompeneseHue, 3asBisAfg, 4YTO “‘OHO OOOCHOBAaHO W 3akoHHO”. B merne
Aoocueosuy  (ynomuuanoch Bbimie, §§ 11 w 12) 10 KOMMyHHKaIMH
MHOTOYHCJICHHBIE HAJI30PHBIC KAIOOBI HEOJHOKPATHO OTKJIOHSUIMCH, B TO
BpeMsi KaK T€ JK€ aloObl OBUIM TPHUHATBI K PACCMOTPEHHUIO IMOCTC
KOMMYHHKAITMHM JIeJla TOCYAapCTBY-OTBETUYMKY. HakoHell, B HacCTOSIIEM
JeNie  YCWIIMS — CaMOro  3asiBUTEIsl  JIOOUTBCS — TEpecMOTpa  IEPBOTO
oTpesieNieHUs] B TOPSIKE Haa30pa ObUTH OSCIUIOAHBIMHU Ja TeX IOp, MOKa
['enepanbhas [Ipokyparypa He TOYyBCTBOBajA ceOs1 0OSI3aHHOI BMEIIATHCS
BCJICNT 32 W3BCIICHHEM O TOM, YTO 3asBUTENIb OOpPATHIICS 3a MOMOIIBI0 K
Eporeiickomy Cyay (cm. Bbitiie aparpadsi 24 u 25).

82. Ha srom ¢one Cyxa mpuien K CiaeayrolieMy BbIBOAYy. BHyTpeHHEe
TIPOM3BOJICTBO 10 JIETY YaCTO BO30OHOBIISETCS 110 HHUIIMATUBE POCCUHUCKUX
BJIACTEH, KOTJIa OHU Y3HAIOT, YTO JCJI0 NPHHATO K PACCMOTPEHUIO B
CrpacOypre. Mnoraa 1o uaet Bo 01aro 3asiBUTEINIO, KOTJa BO30OHOBICHHE
MIPOM3BOJICTBA HAMPABICHO HA KOHCTPYKTHBHBIC IEJIH. Y YUTHIBAS, OJIHAKO,
JETKOCTh, C KOTOPOW TMPaBUTENBCTBO MPUOETaeT K JTOH Mpolexype,
CyIIECTBYeT TaKXke © omacHocTh 3noynorpednenus. Ecmu Cyn
0e30roBOPOYHO MPHU3HAET, UYTO TOJIBKO caM (akT BO30OHOBICHHS
MPOM3BOJICTBA TIO JENY JOJ/DKEH aBTOMATHYECKH CHUMATh C 3asBHUTENS
CTaTyC JKepTBbI, TO TOCYJapCTBO-OTBETYHMK OyJeT B COCTOSHUU
BOCTIPEIIATCTBOBATh PACCMOTPEHUIO JTFOOOTO OXKHIIAIONIETO PEIICHHS Jieia
MyTeM TMOCTOSHHOTO 3allyCKa MpOLEAyphl HAI30pPHOTO PACCMOTPEHHUS
BMECTO WCIPABICHUS JOMYINIEHHBIX HAPYIICHHA ITyTeM OOeCIeUCHUS
3asIBUTEIIS CIIPABEIIMBBIM CY/I€OHBIM Pa30UpPaTEIbLCTBOM.

83. Cyn cumraer, 94T0 caMo 1Mo cede BO30OHOBIICHHE IMPOU3BOACTBA IO
Jeny HE MOXKeT aBTOMATHUECKH pacCMaTpUBATHCA KaK JOCTATOYHOE
WCIIPaBIICHUE HAPYIICHUS, CTOCOOHOE JINIIUTD 3asIBUTENS CTATyCa KEPTBBI.
JIyist BBISICHEHHsI TOTO, COXPAaHWJI JIM 3asBUTENb CBOM CTaTyC >KEPTBBI, CYI
PacCMOTPHUT pa3OHUPaTENILCTBO B IIEJIOM, BKIIFOUYAs pa3OMpaTesbCTBO IMOCIE
BO300HOBJICHHS TTPOU3BOCTBA 110 JIeTy. Takoi MoaXo/d MO3BOJSET JOCTUYh
HEoOXoauMoro OajlaHca MEXIy NPHHIIMIIOM BCIIOMOTATEIbHOCTH U
sbdektuBHOCTRI0O MexaHu3ma KouBenimu. C  OgHOM CTOPOHBI, OH
MO3BOJIIET TOCY/JapCTBaM BO30OHOBJIATH M TIEPECMATPUBATH YTOJIOBHEIC
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Jena JJis TOTO, 4TOOBI BBIBECTH IpaBa 3a PaMKHU HApYIICHWH CTAaTbu 6
Kousennuu. C npyroii, — HOBOE pa3OHMpaTENbCTBO JOKHO MPOBOIUTHCS
OTIEPAaTHUBHO U B COOTBETCTBUH C rapaHTtusmMu cratbu 6 KonBenumwu. [lpu
TaKOM TOJXOJE PACCMOTPEHHE B TMOPSAKE Haa30pa Helb3s OymeT Oolee
HCITOJIB30BaTh KaK CPEACTBO JUIsl YKIOHEHHS OT paccMoTperus Cymom,
3alIUTUB TEM CaMbIM 3(PPEKTUBHOCTH MpaBa Ha MHIUBUIYAIbHYIO 5Ka100y.

84. Urtak, Cya cuuraer, 4YTO TOJIBKO JIMIIb BO30OHOBJICHHE
MIPOM3BO/JICTBA IO JISTY B Pe3yJbTaTe PACCMOTPEHHS B TIOPSAKE HAI30pa HE
o0Oecreunsio 3asBUTEI0 JOHKHOTO W JIOCTaTOYHOTO  WCIpaBJICHUS
HapymieHus. OH MOXET, TOATOMY MPOJOJDKATh MPETCHI0BAaTh HA CTATyC
*kepTBbl 1m0 cMbiciny crateu 34 Konsenuuu. CnenoarensHo, Cyn
OTKJIOHSIET BO3PAKCHHS TPABUTEILCTBA HA ATOT cueT. OH JOJDKEH Teneph
UCCIIeIOBAaTh, COOTBETCTBOBAJIO U ciuymanue 29 HosOps 2007 roxa
TpeOOBAHUSIM CIIPABETUBOCTH.

2. JlondcHo au deno 6b110 Oblmb peKOMMYHUYUPOBAHO NPABUMENbCEY

85. JloBon mpaBUTENbCTBA OO0 yTpare 3asBUTEIEM CTaTyca >KEPTBBI
UMEET TaKKe U TPOIECCyalbHYI COCTaBIISAIONIYI0. [IpaBUTENBCTBO
3asBIs10, uTo [lanara momwkHa Oblia OBl PEKOMMYHHIIMPOBATH EMY KalloOy
3asBUTENII  TOCJIE TMOJNYYCHHIO €0 HWHPOPMAMU O  TIOBTOPHOM
KaCcCaIlMOHHOM PacCMOTPEHUH.

86. Cyn oOparmaeT BHUMaHHUE, YTO 3asBUTEIIb KAJOBAICS HA CIyIIAHUS
29 Hos10pst 2007 Toma B CBOEM JIOMIOJTHUTEIBHOM oOpariennn B Mapte 2008
roga. [Ipesunent IlepBoit cekuuu mpUOOIIKA TO OOpalleHne K Aeny Ams
paccmorperuss CyaoM, a ero Komus Oblla HaIlpaBJICHA IMPAaBUTEIBCTBY.
[TpaBuTENBCTBY MPSIMO HE Mpeaaraioch MPOKOMMEHTHPOBATH €ro, OAHAKO
HUYTO HE TPEMATCTBOBAIO €My CJIeNaTh 3TO. Y TMPaBUTENBCTBA OBLIO
JIOCTaTOYHO BPEMEHU MPEACTaBUTH CBOU JIOTIOJHHUTENbHBIE KOMMEHTAPHH
(Oonee nemsiTu MecsiueB), U ecnu Obl Cya moay4dms HX, TO, O€3yCIIOBHO,
paccMaTpuBan Obl MX BMECTE€ C MEPBBIMH M BTOPHIMH KOMMEHTApHUSIMHU,
MIPEJICTABICHHBIMU TPABUTEIIECTBOM COOTBETCTBCHHO B HIOHE W OKTIOpe
2007 romga

87. Kpome TOro, W3BeCTHO, 4YTO TPABHUTEIBCTBO OBUIO XOPOIIO
ocBeloMIIEHO 00 wuH(pOpMaluu, H3JI0KEHHONH 3asBUTEIEM B  €ro
JIOTIOTHATEITFHOM OOpaIieHud, U OHO MOTJIO OBl y3HATh O HEH W3 JIPYyTrHux
UCTOYHUKOB. B m000oM cnyuyae, MPUHSB TMPOIICHHE IPABUTEIBCTBA O
HamnpaBJIeHUU Jeja Ha paccMoTrpeHue bonpmoin nanatel, Cyn gan emy
JOTIOTHUTEIHHYIO0 BO3MOXKHOCTD MPEACTABUTH CBOU COOOPaXKEHHSI TI0 ITOMY
Bompocy. B atoii cBsa3u bosbinas nanata BHOBb OTMEUAET, YTO JaXe MOCie
Toro, kak [lamata mpuMeT pelieHue MPOBO3TIACUTH Kalo0y MpUeMIIeMOH,
OHa MOXET, TJIe 3TO HEOOXOJUMO, UCCIICIOBATh BOIPOCH], OTHOCSIIHECS K
e IPHEMIEMOCTH, HA OCHOBAHHH, HAIpUMep, craThi 35 § 4 in fine

B 3akmrodueHue, B uTOre, NOABOJISI HTOTH, OKOHYATEIIHHO.
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KonBenmuu, kotopas maer mpaBo Cyay “OTKJIOHATH JIOOYIO >Kallooy,
KOTOPYIO COUTET HEeNPHEMJIEMOHi. .. Ha 10001 cTaguu pa3duparenbeTBa’”, U
B Clly4asiX, KOTJIa 3TH BOIPOCHI OOBEIMHEHBI C BOIMPOCAMH IO CYIIECTBY,
WIH KOTJa OHM OTHOCHUMBI MHBIM O0Opa3oM Ha J3Tale pPacCMOTPEHUS IO
cymiectBy (cm. K. u T. npomuse @unnsnouu [BIT], Ne 25702/94, §§ 140-141,
ECITY 2001-VII u Perna npomus HUmanuu [BI1], Ne 48898/99, §§ 23-24,
ECITY 2003-V). YuwutbiBas cTpacOyprckoe IeIONPOM3BOICTBO B ILEJIOM,
Cya He cuMTaeT, 4TO MPABUTEILCTBO OBUIO MOCTABICHO B KaKUE-TO Oojee
HEOIATONPUATHEIC YCIOBHS ViS-d-ViS ¢ 3assurenem. Haxomern, Cyx
3aMHTEPECOBaH B TOM, YTOOBI PAacCMOTPEHHE Jefla He 3aTATHBAIOCH 0Oe3
HEOOXOOMMOCTH.

88. Cyn mpuxoauT K BBIBOAY, YTO MPABHUTEIHCTBO MOTJIO NMPEIACTABHUTH
CBOIO MO3HUITUIO IO Jiey B 11e7ioM. OH, TakKuM 00pa3oM, MOXKET MPOJOKUTh
paccMOTpeHHe Jena.

3. Omkaszancs nu 3a368umeinb om c60e20 npaea Ha 3awyunHuxka

89. IlpaBuUTEenbCTBO TMOJIATAET, YTO 3asBUTENb OTKA3alCi OT CBOETO
npasa, mpeaycMoTpeHHoro cratbeit 6 § 3 (€) Konseniuu. [Ipeamonaraercs,
YTO T-)Ka A. JIOJDKHA CUMUTATHCS MPEICTABUTEIIEM 3asBHTEISI C MOMEHTA €¢
HaszHaueHUs BepxoBubiM Cynmowm. [IpaBUTENBCTBO YTBEpPKIACT, YTO Kak
MPEJICTAaBUTENIb 3asBUTENs OHA JOJDKHA OblIa OBl XOJATaiiCTBOBATH O
3aMeHe aJBOKaTa WK O KOH(PHICHIIMATHLHON BCTPEUE C 3asIBUTEIIEM, OJTHAKO
OHa 3TOTO0 He crenana. OHO PacIEeHUBAET ITO KaK CKPHITHIA OTKa3.

90. Cyn BHOBB 3asBIISET, UTO HU OYKBa, HU AyX cTaTbu 6 KoHBeHIIMU He
3ampeliaT JIMIy 10 CBOEH COOCTBEHHOW J0OpOW BOj€, SIBHO WIH
MOJTYalIMBO, OTKA3aThCs OT MpaBa Ha TapaHTHH CIPaBEIMBOTO CyAeOHOTO
pasouparenscta (cm. Talat Tung npomue Typyuu, Ne 32432/96, § 59, 27
mapta 2007 roma). OaHako Takoi OTKa3 JOJDKEH OBITh YCTaHOBIICH
HEJABYCMBICIICHHO HW  HE  NPOTHBOPEYUTh  KAaKUM-TMOO  BaKHBIM
obmecTBeHHbIM uHTepecam (cm. Sejdovic mpomue Hmanuu [BIT], Ne
56581/00, § 86, ECITY 2006-11).

91. Cyn orMedaer, 4TO 3asBHUTENb SBISETCS HEMpodeccroHaloM U He
UMeeT IOpHInYecKoil moarotoBku (cm., mutatis mutandis, Cooke npomus
Aecmpuu, Ne 25878/94, § 43, 8 pespans 2000 roga ¢ mocieqyrouMMu
cceiTkaMu Ha Kremzow npomue Ascmpuu, 21 centsiops 1993 ronma, Cepust
A Ne 268-B). OH He 3HAJ O Ha3HAUCHHUM TI-)KH A. M, B KOHCYHOM CHUETE,
OTKa3aJICsl OT €€ yCIyr WMEHHO IO MPHYHWHE TOT0, YTO BOCHPHHHMAJ ¢
ydacTue B CyAeOHOM pa3OupaTensCcTBE Kak MPOCcTyio (GopMalbHOCTh. OH
JoBeN cBoe nosunuio 10 BepxoBHoro Cyna, kak mor. Henb3st TpeboBath ot
3asiBUTENSA, YTOOBI OH CTpajall M3-3a MOCIEACTBUI MACCUBHOW MO3HIIMH T-
U A., TIOCKOJIBKY OJHOW W3 TJIABHBIX COCTABJIIOIIUX €ro KaJOObI

Ilo cpaBHeHU1O.
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ABIIIETCS. UMEHHO ee maccuBHOCTh. CriezoBarenbHO, Oe3/elcTBUE I-Ku A.
HE MOXKET pacCMaTPHUBATHCS KaK OTKA3.

92. [IpaBuTenbCcTBO  MOAYEPKUBAET, YTO  3asgBUTENb  OTKas3ajcs
BOCIIOJIB30BaThCSl YCIYTaMHU I'-KU A., HO HE X0JaTaliCTBOBAJl O Ha3HAUYCHHUH
eMy KOro-HuOyAb JIpyroro B KauecTBe ajaBokara. He mpocusi oH u o
IPEOCTABICHUH JIOMOJHUTEIHHOTO BPEMEHHU JJIsl BCTPEUYH C Ha3HAYCHHBIM
CyIIOM aJIBOKaTOM HJIM Ui MOMCKa a/JBOKaTa MO0 COOCTBEHHOMY BBIOOpY.
Cyn omsaTh OTMEUYaeT, YTO B T€X YCIOBHAX OT 3asABUTENS HEJIb3s ObLIO
OXXKUJATh MPHUHIATHUS MPOLECCYaTbHBIX IIAroB, KOTOPHIE OOBIYHO TPEOYyIOT
HEKOTOPBIX TPABOBBIX 3HAHUM W HABBIKOB. 3asBHUTENb CHENAT TO, YTO
OOBIUHBIM dYeNnoBeK ciaenan Obl B €ro CHTYyallu: OH BBIPa3uil CBOE
HEYyJIOBJIIETBOPEHUE TeM, Kak Obula opranu3oBaHa BepxoBubiM Cynom
nomouib 3amuTHUKa. [Ipu Takux 06cTosTeNnbeTBax TOT (DAKT, YTO 3aIBUTEIH
He chopMynupoBan Ooyiee KOHKpETHbIE TPeOOBAaHUS, TAK)KE HE MOXKET
CUMTATHCS OTKA30M.

93. Cyn, xak u Ilamara (cMm. § 51 moOcCTaHOBJIEHHS), CUYMTAET, YTO
MOBE/ICHUE 3asIBUTENISA, PABHO KakK U 0e3[eicTBUE T-kH A., He 0CBOOOXK1aIH
BJIACTH OT HMX OO0S3aTENLCTBA MPEINPHUHATH JOTOIHUTEIBHBIC IIATH IS
obecrieueHuss d(HPEKTUBHOCTH €ro 3aIIHTHI.

4. Bviia au mpedocmasiiena 3aasumento dpghexmusnas nomoufb
3auumuUKa Ha cyoebnom sacedanuu 29 noabpsa 2007 2ooa

(a) O6uHe NPUHIUNBI

94. TpeboBanus ctaThl 6 § 3 ITOIKHBI pacCMaTPUBATHCS KaK YacTHBIC
acleKThl TpaBa Ha  CIpaBeyIMBoe  cyAeOHOoe  pa3duparenbcTBO,
rapaHTUpoBaHHOEe cTathedl 6 § 1, W moTromy XajoObl 3asBUTENS Ha
ocHoBaHMHU mnaparpadoB 1 u 3 cTatbu 6 MoANEXaT PACCMOTPEHHUIO BMECTE
(cm. Vacher npomue ®@panyuu, 17 nexadbps 1996 roxa, § 22, Omuemst o
nocmanosnenusx u peutenusx 1996-VI1).

95. Cyn moBTOpsieT, 4TO, XOTsA CTaThs 6 § 3 (C) HamenmsAeT KaKaoro
OOBUHSIEMOTO B  COBEpIIEHHUH YrOJOBHOTO IPECTYIJIEHUS IPaBOM
“3amuimaTte ce0s JIMYHO WU 4Yepe3 MOCPEACTBO... 3alIUTHHUKA ...”, OHA HE
onpenenser crnocod peanusanuu 3Toro mpasa. OHa, TakuM o00pazoMm,
octapnsier [loroBapuparomumcss CTtopoHaM BBIOOp CpeACTB OOecreYeHHs
TOT0, 4YTOOBI 3TO OBLIO TAPAHTUPOBAHO UX CYJEOHBIMU CUCTEMaMH, a 3ajada
Cyna 3akiro4aeTrcsi TOJBKO B TOM, YTOOBI BBISICHUTH, COOTBETCTBYET JIH
u30paHHBIE HMMH CrOcCOO TpeOOBaHUSAM  CIPABEIJIMBOTO  CyAeOHOTro
pasouparenbctBa (cm. Quaranta npomue Illsetiyapuu, 24 mas 1991 rona,
§ 30, Cepust A, Ne 205). HeoOxoaumo B 3TO#l CBSI3U MMETh B BHUJY, YTO
KonBeHmus mpemHasHaueHa JJjisi TOTO, YTOOBI “TapaHTHPOBATh HE MpaBa,
CYIIECTBYIOIIME TEOPETUYECKH, U MIUTIO30PHBIE, a MPaBa, pealn3yemMble Ha
npakTHKe, U 3QPEeKTUBHBIE”, U YTO HA3HAUEHME a/IBOKaTa camo 1o cebe He
oOecrieunBaeT >(PQPEKTUBHOCTh IOMOINM, KOTOPYIO OH MOXET OKa3aTb
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obBunsieMomy (cm. Artico npomue Umanuu, 13 mas 1980 roxa, § 33, Cepus
A, Ne 37 u Imbrioscia npomus [lseiiyapuu, 24 nosops 1993 rona, § 38,
Cepus A, Ne 275).

966. Ucxoxst w3 oO0mIero NpUHIUNA, Oa3UpPYIOIIErocss Ha TOHSATHU
CIpaBeNINBOE CyAeOHOe pa3doHMparenbCTBO, JIMIY, OOBHHCHHOMY B
COBEPIIICHUH YTOJIOBHOTO TMPECTYIUICHHSI, JAODKHO OBITh IPEIOCTABIICHO
NpaBo MPHUCYTCTBOBATh Ha CIYIMIAHHUAX CyAa NepBOil MHCTaHIuU. OIHAKO
JUYHOE TPUCYTCTBHE TMOACYANMOIO HE O0OS3aTEIbHO UMEET TaKyl Ke
3HAYMMOCTh B CIIy4ae KacCallMOHHOTO CIymaHus. J[eHCcTBHUTENBHO, maxe
TOTJa, KOTJa Cy/ KacCAllMOHHOW MHCTAHIIUU MMEET IMOJIHYIO IOPHUCIUKIIHIO
paccMaTpuBaTh KOHKPETHOE [eJI0 KaK C TOYKH 3peHUs (AKTHYCCKUX
00CTOSATENHCTB, TaK M IpaBa, CTaThsi 6 HE BCErJa BIIEYET 3a COOOU IMpaBo
JMYHOTO TMpPHCYTCTBUS. [Ipu OIIEHKE ATOro BONpPOCa BHUMAHHE JOJDKHO
ObITh OOpaiieHo, inter alia, Ha OCOOCHHOCTH KOHKPETHOTO CyaeOHOTO
pa3duparenbcTBa M CIIOCOOBI, IPU TOMOIIM KOTOPHIX HWHTEPECHI 3alUThI
MIPEJICTABJICHBI U 3aIUIICHBI HA CYe KaCCAIlMOHHON MHCTAHIIUK, OCOOCHHO
B CBETC BOIIPOCOB, KOTOPBHIE UM PEIIAOTCSA, U HUX BAXHOCTH JUIS
noacyaumoro (cm. Helmers npomus Illseyuu, 29 oxktsops 1991 rona, §§
31-32, Cepus A, Ne 212-A; Belziuk npomue Ionvuu, 25 mapra 1998 rona,
§ 37, Omuemwor 1998-11; Pobornikoff npomue Aecmpuu, Ne 28501/95, § 24,
3 okTsa6pst 2000 roma u Kucera npomus Aecmpuu, Ne 40072/98, § 25, 3
okts10ps 2002 rona).

977. TlpaBo 0OBHHIEMOTrO OOIIATHCSA CO CBOMM aJIBOKaTOM, HE OIacasch
OBITH TIOJCITYIIAHHBIMHU, SBJISCTCS OJHUM €3 OCHOBHBIX TpeOOBaHUI
CTpaBeUTHBOTO U BhITeKaeT u3 cTathu 6 § 3 (C) Konseniuu (cm. Castravet
npomus Monooswr, Ne 23393/05, § 49, 13 mapra 2007 roga). Ecnu agBokar
He OyZeT UMETh BO3MOXKHOCTH O€CeIoBaTh CO CBOUM KJIIMEHTOM M MOJTy4YaTh
OT HETro KOH(UEHIIMATbHbBIE YKa3aHUs 0€3 TaKOro KOHTPOJIsS, €ro MOMOIIb
MoTepsieT 3HAYUTEIBbHYI0 YacTh MOJE3HOCTH, B TO BpeMs kKak KoHBeHIHs
npeIHa3HaueHa JUIsl TOTO, YTOOBI TapaHTUPOBATh IPaBa, peaTu3yeMble Ha
npaktuke, U d¢bdexkruBHbie (cM., inter alia, ymomuHaBieecs BbIIe A0
Artico, § 33).

988. OTHOCUTENBHO HCIIONIB30BaHUS BUAEOCBS3U CyJ MOBTOPSET, YTO
sTa opMa ydacTus B CyZieOHOM Tpoliecce He MPOTUBOPEUHT, KaK TaKkoBasi,
MOHATHUIO CHPaBEIMBOEC U MYyOIUYHOE Pa30OMpaATENbCTBO, HO 3asSBUTEINIO
JOJIKHa OBITH oOecriedyeHa BO3MOKHOCTh CIEIUTh 3a pa3OUpaTebCTBOM U
OBITh yCHBIIAHHBIM 0€3 TEeXHUUYECKUX TOMeX, a Takke I(PQPEeKTHBHOE U
KOH(HICHIMATbHOE OOIIEHHE ¢ aJBOKAaTOM (CM. YIIOMHHABIIIEECS BBIIIIE
neno Marcello Viola).

(b) IIpuMeHeHUe K HACTOSIIIEMY /€Ty

99. [IpaBUTENBECTBO HE OCITAPUBAIIO, YTO TIEPBOE CIYIIAHUE JIeTa CYI0M
kaccanmoHHod wHctanimu (B 2002 romy) HE  COOTBETCTBOBAJIO
tpeboBanusam crath 6 § 3 (C) KouBenruu. OgHAKO OHO yTBEP)KAAIO, YTO
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BJIACTH CJICJIAJIN BCE, YTO B MX CHJIAX, YTOOBI Ha IOBTOPHOM CJIyIIaHHH Jieja
B 2007 roxy 3asBuTENs UMeN 3amUTHHKA. CyJl MOATOMY CKOHIICHTPUPYETCS
Ha TIOBTOPHOM KaCCAI[AOHHOM CITyIIaHUH.

990. Cyn oTmeuaeT, 4TO MEepBOHAYAIBHOE OMpeelieHne ObUIO OTMEHEH
[Ipesunuymom BepxosHoro cyna B 2007 roma MMEHHO W3-3a HapyIICHUS
mpaBa 3asBUTENS HA 3aIIMTHUKA. SICHO, TakuM 0Opa3oM, 4TO JUIsl BIacTeu
JIEJI0  TPEJCTABISIOCh JIOCTATOYHO CJIOXKHBIM, TPEOYIONUM  ITOMOIIH
npo(hecCHOHALHOTO aJBOKAaTa. YYHUTHIBAas 3TO, a TaKXKe COOCTBEHHYIO
oneHKy CyJIOM  CJIOXHOCTH  BOIPOCOB, CTOSIBIIMX IEpPel  CYJIOM
KaccalmoHHOW WHCcTaHIH, Cyl MPUXOIUT K 3aKITFOYCHHIO, YTO MOMOIIb
aJiBOKaTa OblIa CYIIECTBEHHO BaKHA JUIS 3asABUTEIS TIPU  BTOPOM
KaCCaI[MOHHOM CITYIIIaHUH.

1001. Cyn paccmotpen noBoasl IlpaBurenbctBa B OOOCHOBAaHUHM €rO
NO3WIIMM M COTJACeH C TeM, 4TOo T-xka A. Obula KBaIM(UIIMPOBAHHBIM
aJIBOKaTOM W YTO HE OBLJIO SBHBIX Pa3HOTJIACUN MEKIY HEH WM 3asBHTEICM
M0 CYIIECTBY WJIM CTPATETHUHU €ro 3alUThl. XOTsS YCTAHOBJICHO, YTO I-Xa A.
03HAKOMMJIACh C JICJIOM, HO HE SICHO, CKOJIbKO BPEMEHH OHa IMOTpaTHja Ha
510, a IlpaBUTENbCTBO HE NPEAOCTABWIO KAKOW-THOO KOHKPETHOM
uH(OpPMAIIMK WM CBUICTEIILCTBA HA 3TOT cueT. OHa a priori* OblIa TOTOBA
OKa3aTh IIOMOIIb 3asABUTECIIO, M 3TO, HECOMHEHHO, OTHOCHMOE
cooOpakenune. OHAKO 3TH apryMEHTHI HE SIBJIIIOTCS pemarommmu; Cya
JOJKCH B3BECHUTH, yUUTHIBAJA JIM OpraHW3aIUsl IMPOBEICHUS CyAcOHOTO
pa3OuparenbcTBa M, B OCOOCHHOCTH, KOHTaKTa MEXIy T-XKodW A. U
3asIBUTEIIEM, TIPABO HA 3AIUTY.

1012. Cya moguepkuBaeT, YTO B3aMMOOTHOIICHHUS MEXAY aIBOKAaTOM U
€ro KJIMEHTOM JOJDKHBI CTPOUTHCS HA B3aWUMHOM JIOBEPHHM W TIOHUMaHUHU.
KoneuHno, rocymapcTBO He Bcerja MOXET CIOCOOCTBOBATH TaKUM
B3aMMOOTHOIICHHSIM: CYIIECTBYIOT HEM30€KHBIC OTPAHUUCHUS TI0 BPEMCHH
U MECTY JJIsl BCTPeU MEX/1y 3aKIIFOUEHHBIM U ero aaBokaroM. Kpome Toro, B
HCKJTIOYNTEBHBIX CITyJasix rOCy1apCcTBO MOJKET OTPAHUYHUTH
KOH(HUACHIMATbHbIE KOHTAKTBl C 3al[MTHHUKOM I 3aKJIFOYEHHOTO (CM.
Kempers npomus Ascmpuu (pemr.), Ne 21842/03, 27 despans 1997 roma
wiu Lanz npomus Ascmpuu, Ne 24430/94, § 52, 31 suBaps 2002 roxa). Tem
HE MCHee, JIFOOble OTPaHWYCHHS HAa OTHOIICHHS MEXTYy KIUCHTOM |
aJIBOKaTOM, KaK BHYTPEHHE MPHCYIIHE, TaK U MPUBHECEHHbIE, HE JOJKHBI
MPensITCTBOBaTh d(H(PEKTHBHONW MMOMOIIM 3aIIUTHUKA, HA KOTOPOTO WMEET
paBo OOBUHSEMBIH. HecMOTpst Ha BO3MOXKHBIE TPYJHOCTH M OTPAHUYCHUS,
BaXHOCTh, TNpHJaBacMasi TpaBy Ha 3allUTy, TaKOBa, 4YTO IpPaBO Ha
3¢ (hEeKTUBHYIO TOMOIL 3alUTHUKA JOJHKHO COONIOAATHCA TPH JTHOOBIX
00CTOATEILCTBAX.

1023. B HacTtosIieM Jelie 3asBUTENIb MME]I BO3MOXKHOCTH OOIIAThCS C
BHOBb Ha3HAYCHHBIM a/IBOKATOM IIATHAANATh MUHYT MPSAMO TIepe]] Ha4aJoM

3apanee, 10 OMBITA.
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3acemanusi. Cyja CUMTAeT, 4TO, YYUTHIBAS CIOXKHOCTh M Ba)KHOCTH J€la,
MPEIOCTABIIEHHOTO BpPEMEHU OBbLIO SBHO HEIOCTATOYHO 3asSBUTENIO JUIS
TOro, 4TOOBI OOCYIHMTH AEI0 M YOSAMThCA B JIOJDKHOM €ro 3HAHWH U
IIPAaBOBOM MO3ULIMU I'-KU A.

104. Kpome TOro, BBI3bIBA€T COMHEHME, OOecreunBala JId BUICOCBS3b
JIOCTaTOYHYIO KOHQUACHINATLHOCTh 00meHus. CyJl OTMEUaeT, 4To B Jele
Marcello Viola (ymomunanoce Bbime, §§ 41 u 75) 3asBuTenbs HMEN
BO3MOXXHOCTh TOBOPUTH CO CBOMM aJIBOKATOM TIO TeNe(QOHHOW IWUHUH,
3alIMINEHHON OT TpOCHyIIMBaHHA. B paccmarpuBaeMoM jeine 3asiBUTEIb
JMOJKEH  OBUT  TIONB30BAaThCS ~ CHUCTEMOWM  BUACOKOH(DEPEHIICBSI3H,
YCTAHOBJICHHOH M 00cioyxuBaeMoil rocynapctBoM. Cya CuUuTaer, dTo
3asBUTEIIb MOT HCHBITBIBATh 3aKOHHOE UYYBCTBO HEJIOBKOCTH TIpU
00CYXJIEHUH CBOETO JIeJia C T-KOoH A.

1035. B nene Marcello Viola (ymomuHuamock BbIlE), K TOMY IXKe,
aJIBOKAT MOJICYAMMOTO TaK)Ke€ UMEJI BO3MOXKHOCTD ITOCBUIATh 3aMECTUTEIIS B
KOMHATy BHUJCOKOH(DEPEHIICBA3M WM, HA000pOT, IOMOraTh CBOEMY
KJIMCHTY JIMYHO W JIOBEPSTh 3aMEIIAIOIIEMy €ro aJBOKaTy 3alllUTy CBOETO
KiueHTa B cyne. [1omoOHBIH ke BBIBOJ ObUT CHIEIaH B YIIOMHHABIIEMCS
BhImIe niene [ onybesa, B koropoM Cyn HE YCTAaHOBWII HapyILIEHHE CTaThu 6 B
CBSI3M CO CJYIIAaHWEM TIOCPEJACTBOM BHJICOCBSI3H, MOCKOJBKY, inter alia,
“IBa  aJBOKaTa 3asgBUTENS MPHCYTCTBOBAIM HAa 3acelJaHUU  Cy/a
KacCalMOHHON WHCTaHIUK [B 3aie cyaal U MOriau Obl MOAICPKUBATH M
pa3BUBaTh ApPryMEHTHI  3alUTHL... 3asABUTEIb HWMEI BO3MOXHOCTb
KOH(UICHIIMAILHO  KOHCYJIBTHPOBAThCSI CO  CBOMM  aJBOKAaTOM [0
3acenaHus. bomee TOro, MOCKONBKY y 3asBUTENS ObLIO JIBa aJBOKaTa, OH
MOT BBIOpaTh OJTHOTO M3 HUX JIJIsi TIOMOIIHM B CJIICJICTBEHHOM H30JISITOPE BO
BpeMs CIylIaHUs ¥ KOH(UIEHIIMAIbHO KOHCYIbTHPOBaThCA ¢ HuUM”. Hu
JUH W3 BBIMICONMCAHHBIX BapHAHTOB HE OBUT JIOCTYIICH 3asBUTEIIO B
paccMaTpuBaeMoM Jienie. BMecTo 3TOro OT 3asgBUTENs OXKUIAIM, YTO OH
au00 COTJAcCHTCS Ha TOJIBKO YTO MPEIOKEHHOTO €My aJIBOKara, 0o
MPOJOIHKHUT CBOE ydacTue 0e3 Hero.

1046. Cyx ormedaert, uto [IpaBUTEIBCTBO HE MPEACTABIIO OOBSICHCHHIA,
noueMy OBUIO HEBO3MOXXHO HMHAu€ OPraHu30BaTh MPaBOBYIO IOMOIIb
sasBuTento. OH  COTJIaceH, 4YTO TPAHCIOPTUPOBKA  3asBUTENS W3
HoBocubupcka B MOCKBY i1 BCTpeYH C 3asgBUTENEM 3aHssia Obl MHOTO
BpeMeHH u Oblia Obl  goporoctosiiei (cMm. Beimie maparpad  26).
[TomuepkuBasi  KpaeyroibHYl0  BaXHOCTh  J(PPEKTUBHOW  MOMOIIH
sanuTHUKA, CyJ JOJDKEH WCCIIeoBaTh, MPEeANpUHUIO Jin [IpaBUTEHLCTBO
BBHJIy 9TOTO KOHKPETHOTO Teorpaduiyeckoro MpensTCTBUS Mepbl, KOTOpPhIE
B 3HAYMTEIPHON CTCTICHH KOMIICHCHPOBAJIU OTPAaHHUYCHUE TIPAB 3asSBUTEIIS.
Cyn oTmeuaeT B 3TOM OTHOIIEHWH, YTO HHMYTO HE MEMIA0 BIACTIM
OpraHu3oBaTh, IO KpailHeil Mepe, TeneOHHBIM pa3roBop Mexay
3asBUTENIEM M T-KOM A. panHee no ciymanwii. Huduro He Mmemano um
Ha3HAYUTHh ajJBokata W3 HoBocuOHMpcKka, KOTOpBIA OBl MOT TIOCETHUTH
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3asgBUTENSl B CIEACTBEHHOM H30JATOpe M OblT Obl C HUM BO BpeMs
cinymanuid. Kpome Toro, He sicHo, mouemy BepxoBHblii Cyn He Ha3Hauuil
MpeJICTaBUTENIEM 3asBUTEISI aIBOKATa, KOTOPHIN YK€ 3allIMINAl €ro Ha Cyze
NepBOM HWHCTAaHUMM W MOJATOTOBWJI IE€PBOHAYAIBHYK KaCCAlMOHHYIO
)ano0y. Hakoner, BepxoBHbrit Cyq MOT ObI OTJIOKHUTH CIYIIAHUS 11O CBOCH
MHUIMATUBE C TEM, YTOOBI IPEJOCTABUTDH 3ASIBUTENIO JOCTATOYHO BPEMEHU
JUTIs1 OOCYKJICHHUSI JIeJia C T-KOH A.

1057. Cyn npuxoauT K BBIBOJY, YTO MEPHI, IPEANPUHATHIE BepXoBHBIM
CynoMm, ObUIM HEJAOCTATOYHBIMH M HE OOECHEeUMIM  3asBUTEIIO
3 PEKTUBHYIO TTOMOIIb 3AIIUTHIKA Ha BTOPOM KAaCCAllMOHHOM CITYIIaHUH.

5. Coomeemcmeosano au cmamve 6 § 1 Kousenyuu yuacmue
3aaeumensi @ 0enie NOCPeOCMBOM BUOEOCEA3U

1068. 3asBuTenp kajoBaJics Ha TO, YTO HE MOT JIOJDKEH oOpazoMm
3amunark cedst, TOCKOJIbKY Y9acTBOBAI B CIYIIAHHUAX CyAa KacCAIMOHHON
MHCTAHIIMM TIOCPEACTBOM BHAEOCBS3U, a He Jau4HO. Cya cuMTaer, 4To C
YYETOM BBIIICHU3JIOKECHHBIX BBIBOJOB Ha OCHOBaHWUU cTaThi 6 § 3 (C) B
COBOKyMHOCTH co cTatber 6 § 1 KoHBeHUMH, HET HEOOXOAUMOCTH
paccMaTtpuBaTh OTIEIBHO BOMPOC O TOM, COOTBETCTBOBAJIO JIU B
00CTOSITENECTBAX HACTOSIIETO JeNia y4acThe 3asBUTENSI B KaCCAIlMOHHOM
CIyLIIAaHUM TOCPEICTBOM BHJICOCBSI3M cTathe 6 (cm., mutatis mutandis,
Ozcan Colak npomus Typyuu, Ne 30235/03, §§ 51-53, 6 oxTsa6ps 2009
roja).

6. Bwuigoowi

107. Cyn mpuxoami K 3aKIIOYCHHIO, YTO CyAcOHOe paccMoTpeHue 29
HOs10ps1 2007 roma He COOTBETCTBOBAO TpeOOBaHUsM cTaThl 6 § 3 (C) B
COBOKYIHOCTH cO cTaThed 6 § 1. CiemoBarenbHO, BTOPOE pacCMOTPEHHUE B
MOpsIKe Kaccallii He UCTIPABUIIO U3bSHBI TiepBoro: HU B 2002 roay, HU B
2007 romy 3asBUTENb HE MOT MOJb30BaThCS AP(PEKTUBHON MOMOILIBIO
3amuTHUKA. Cyl MPUXOAUI K 3aKIIIOUEHHUI0, YTO UMENI0 MECTO HapyllIeHHe
cratbu 6 § 1 KoHBeHIMM B COBOKYIHOCTH C ee crtatbeid 6 § 3 (C) B
paccMaTpUBaeMOM Kak €IMHOE IeJIoe CyleOHOM pa30uparenbCcTBe, KOTOpoe
3aKOHYWJIOCH BhIHECEHUEM onpenenenus 29 nosops 2007 rona.
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1. IPUMEHEHUE CTATbU 41 KOHBEHIIMUA

1080. Crarpsa 41 KonBeHIIMH ITpeTyCMaTPUBACT:

“Ecmu Cyn oOBSIBIISET, 4TO UMeNo MecTo HapymeHne Konsennuu win [IpoTokonos
K HEW, a BHyTpeHHee MpaBo Breicokoil [loroBapuBaromieiics CTOPOHBI JOIyCKaeT
BO3MOXHOCTb JIMIIb YACTUYHOTO YCTPAHEHUs MOCIEACTBUM 3Toro Hapyuenus, Cyn, B
cilydae HEOOXOJMMOCTH, MPHUCYKIACT CIPABEIUIMBYI0 KOMIICHCAIMIO TOTCPICBINCH
CTOpOHE”.

1091. B kadecTBe KOMIIGHCAIlUM MOPAJIBHOTO Bpena 3asiBHUTEIb
tpeboBan 5000 eBpo. Om Takxke TpeboBan 300 eBpo 3a pacxombl U
U3JICPXKKH, TIOHECEHHble B CBSI3U C  paccMoTpeHueMm  [lanaroil.
[IpaBUTENBCTBO CYHMTANO, YTO TPeOOBAHME BBIILIATHI 32 MOPAIBHBIN BpeX
Ype3MepHO U HEOOOCHOBaHHO. UTo KacaeTcsi TpeOOBaHUS, KacaroLErocs
pacxoloB U M3AEPKEK, TO [IpaBUTEIHCTBO €r0 OCMapuBajo, YKa3bIBasi, 4TO
3asgBUTENb MPEICTaBUII CUETa TOIBKO Ha cymmy 4189 py6ueii.

1102. Cyn orMevaeT B HEpPBYIO OuYe€pelb, YTO B HACTOAILIEM /€€ OH
ycTaHOBWJI HapyuieHue ctatbu 6 § 1 KoHBeHUMHM B COBOKYIIHOCTH C €€
cratbeii 6 §3 (C). Ilockompky TpeOOBaHHE 3asABUTEIS CBSI3aHO C
ycraHoBiieHHeM HapyieHus, Cya BHOBb 3asBJISIET, UTO B TOM ciydae, Korja
3asBUTEINIb OBLI OCYXKIEH, HECMOTpPS Ha BO3MOXKHOE HapyIIEHUE €ro Ipas,
rapaHTUPOBAaHHBIX cTaTbell 6 KOHBEHIMH, OH JOIDKEH OBITh, HACKOJIBKO
BO3MOYKHO, IOCTaBJIE€H B CHUTYyallll0, B KOTOpOHl OH Obl Obul, ecnu Obl
TpeOOBaHUS OSTOM CTaTbl HE WIHOPUPOBAINCh, W 4YTO Haumbolee
HOJIXOASALIMM CIIOCOOOM HCIIpaBJIeHUs] B NpUHIMIE OblI0 Obl cynebHoe
paccMoTpenne fena de NOVO Wil BO30GHOBIICHHE IPOM3BOCTBA IO JICITY,
ecau storo notpebyrot (cm. Ocalan npomus Typyuu [BIT], Ne 46221/99, §
210 in fine, ECITY 2005-1V u ITonos npomue Poccuu, Ne 26853/04, § 264,
13 wurons 2006 roma). Cyn oTMedaeT B 3TO# CBsA3M, 4TO craThs 413
YT0JI0BHO-TIPOLIECCYATBHOTO kojmekca  Poccum IIpeayCMaTpUBaET
BO3MOXKHOCTh BO300HOBJIEHHUSI MPOU3BOJCTBA IO YTrOJOBHOMY JIENy, €CIH
Cyn ycranoBuT Hapymenne KonBeniuu (cM. Bbime maparpad 35).

1113. Yro kacaercs TpeOOBaHUM 3asBUTEINS B OTHOIIEHUH MOPAJIbHOIO
Bpena, To bonbmasi mamara MONHOCTBIO TojAep)kuBaeT pemeHue [lamarer
no cratbe 41 KoHBeHIMU: OHA, TAKUM 00pa3oM, MPUXOJIUT K PELICHUIO, YTO
3asIBUTENII0 HAaHECEH MOpPAJbHBIM Bpes, KOTOpbIi He OyAeT IOKHBIM
o0pa3oM  KOMIEHCHPOBAaH  TOJbKO  YCTaHOBJICHHWEM  HapyIIEHHS.
OCHOBBIBasiCb Ha CHPaBEJIUBON OIICHKE, OHA TMPHUCYKIAET 3asBHTENIO 3a
sT0 2000 eBpo u 120 eBpo 3a pacxolbl U M3JIEPKKU IUIIOC CYMMY BCEX
HAJIOTOB, KOTOPBIMH MOTYT 00J1araTbCsi 3TH CPECTBA.

3aH0BO
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1124. B nmomosiHeHHE K ATOMY 3asBUTEIb IPEACTaBUI TpeOOBaHHE O
KOMIICHCAIIMM PAcXOJ0B U H3JCPKEK, KACAIOIIMXCS PACCMOTPEHUIO Jela
bonwmoit mamaroir B cymme 1400 pyOGneit (mouroBbie pacxonwl) u 750
pyOmeii (pacxomel Ha mepeBoa). OH  TOPEACTaBUI  JOKYMEHTHI,
NOJATBEpXKIatole ero TpeboBanue. [IpaBUTENBCTBO COTNIACKIOCH C ATHM
TpeboBanuemM. C yd4eToM BCeX MaTepUaloB, UMEIONIMXCA B €ro
pacniopspkenud, Cya, TakuM 00pa3oM, MPHUCYKIAeT 3asiBUTEN0 54 eBpo 3a
JOTIOTHUTEIIFHBIE  PAacXoJbl W U3JEPXKKH, IIOHECEHHBIE B  XOJe
paccMmoTpenust bonbioil manatoi mioc CyMMy BCEX HAJIOTOB, KOTOPBIMHU
MOTYT 00JIaraThCs 3TU CPEACTBA

1135. Cyn cuuTaeT HOpMaJIbHBIM, YTO HEYCTONKA JJOJKHA OCHOBBIBATHCS
Ha MpeIesibHOM ydyeTHON craBke EBpomeiickoro neHTpaabHOro OaHKa, K
KOTOPOM TOJIKHO OBITH J0OABICHO TPU MPOIEHTHBIX ITYHKTA.

OCHOBBLIBASICh HA  BBILIIEU3JIOKEHHOM, CVY/]
EJIMHOTJIACHO

1. Omxnonun BO3pAXKCHUA HpaBHTCHBCTBa OTHOCHUTCIIBHO HE
MCYCPIIaHHOCTH,

2. Ilpucoedunun x paccmMompenuio no cyuwjecmegy TpeaBapUTEIbHBIC
Bo3paxkeHus [IpaBUTenbCTBa OTHOCUTENBHO CTATYCA )KEPTBbI 3asIBUTENS,

3. Ilocmanosun, 4TO 3asBUTENb UMEET CTATYyC JKEPTBBI AJS LeNel CTaTbH
34 KoHBEHIIMM B TOM, YTO KacaeTcs €ro IMepBOHAYaIbHOW KaloObl Ha
NPENONI0KUTEIbHO — HECNpaBeUIMBoe  cyne0Hoe  pa30oHpaTeabCTBO
KaccanmmoHHON xanoOel B 2002 romy, W OTKIOHHI TpPEIBapUTEIHLHBIC
Bo3paxkeHUs [IpaBuTeNbCTBA HA ATOT CYET;

4. Ilocmanosun, 4TO UMENO MecTo HapyiieHue crateu 6 § 1 KonBenuu B
COBOKYITHOCTH C €e cTaTthed 6 § 3 (C) B paccMaTpHBaeMOM Kak €IMHOE
1enoe cyneOHOM pa3dupaTenbCcTBe, KOTOPOE 3aKOHUYMIIOCH BBIHECEHUEM
onpexaenenus 29 Hosopst 2007 rona,

5. Ilocmanosun
(@) 94TO TOCYHAapCTBO-OTBETYUK MJOJDKHO B TEYCHHE TPEX MECSICB
BBITUIATUTH 3asBUTENO 32 MopaibHblid Bpen 2000 (nBe Thicsun) eBpo B
NepeBoJie B POCCHUICKHE PYOIM TO KypCcy Ha JCHb BBIIUIATHI TLTIOC
CYMMY BC€X BO3MOKHBIX HaJIOTOB,;
(b) uTOo TroCymapcTBO-OTBETYMK JOKHO B TEUCHHE TPEX MECSIEB
BBITUIATUTH 3asBUTENIO 174 (cTO ceMbliecsaT 4eThIpe) €BpO 3a pacxXo/sl U
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U3JIEP’KKH B TIEPEBOJIE B pOCcCUCKHE pyOsIM O KypCy Ha JIEHb BBIILIATHI
TUTFOC CYMMY BCEX HAJIOTOB, KOTOPBIMU MOKET 00JIaraThCsl 3asBUTEIb;
(C) 4TO MO HMCTEYCHUHU BBIMICYMOMSHYTHIX TPEX MECAICB 10 BBIILIATHI
B3UMAETCsl MPOCTOM MPOIEHT HA BBIIICYKA3aHHYIO CyMMY IO CTaBKe,
paBHOM MpenesbHOM Y4eTHOW cTaBke EBpOmeicKkoro meHTpagbHOIro
0aHka B Mepuo ] MPOCPOUKH IIATEXkA, MUIFOC TPU MPOLICHTHBIX MYHKTA,

Omknonun  OCTalbHBIE TPEOOBaHMS CIIPABEUIMBONM  KOMIICHCAIIUU
3asBUTEIIS.

CoBepilIeHO Ha aHIVIMHCKOM U (PaHIY3CKOM S3bIKax M IPEAaHo

rJ1acHOCTH Ha nmyOnuuHoM cinymanuu 2 HosOps 2010 roma Ha ocHOBaHUU
npaswia 77 §§ 2 u 3 Permamenta Cyna.

Maiikn O’boiin Kan-IToars Kocta
3amecmument ceKpemaps-Kanyiepa [Ipencenarens
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