W. nporus IlIBelinapuun
CyneoHoe pemenue ot 26 suBaps 1993 r.
Kparkoe HeodunmaabHoe H3/10keHHE 00CTOATEIBCTB e/

A. OcHoBHBIC (paKTBI

I''e W., mBelnapckuii rpakIaHWH, T[IOJ03PEBAICS B COBEPIIEHUU PsIAa IKOHOMUYECKUX
npectyieHnid. 27 mapta 1985 . OH OBLI MOABEPrHYT MPEABAPUTEILHOMY 3aKIIIOYEHHIO B CBSA3H C
OIACHOCTBIO YKJIIOHEHHUS OT MPAaBOCYNHUs, CTOBOPA U MOBTOPEHHUS MpaBoHapyieHnd. OOBUHEHHs ObLITH
CBSI3aHbl C JIEATENBHOCTHIO MPUMEPHO 60 KOHTPOIMPYEMBIX UM IIBEHIIAPCKUX M HMHOCTPAHHBIX
KOMIIAHUHA M OTHOCWJIMCH YacTUYHO K 1977 1. OOBUHEHUS OBbUIM Takke BBIABMHYTHI IpoTuB 11 ero
coy4yacTHHKOB. ClIeICTBUE MPOBOAMUIOCH JBYMS CIEIMAIbHO Ha3HAU€HHBIMU Cy/biMU. OHO Kacalloch
npoBepku npumepHo 200 OaHKOBCKHX CUETOB, BKJIIOYAJIO OKoJO 350 1OMpOCOB 3asBUTEINS, €r0
COOOBHUHSIEMBIX M IPYTHX JIUL, IPU 3TOM ObUIO cocTaBieHO 711 TOMOB OCHOBHOI TOKyMEHTalUU IO
Jelly B JOINOJHEHHE K OpPUTMHAIBHBIM JOKYMEHTaM, KOTOpble 3aHanu 120 MeTpoB MOJIOK.
Brisriennsiit o geny ymiep6 Obut orieHeH 1o mensbIneir mepe B 50 000 000 mBeiinapckux ¢ppankoB. B
nepuoq ¢ mapta 1985 r. mo maii 1988 r. 3asBuTens monman § xonaTtaiicTB 00 OCBOOOXKICHUU M3
MPEIBapUTEIBLHOTO 3aKIIOYEHUS, BCE OHU OBLIM OTKJIOHEHBL. 2 ceHTa0ps 1988 1. ero meno ObLIO
nepenaHo g paccMoTpeHus B Cyz 1O YrOJIOBHBIM dKOHOMUYECKUM NPECTYIIEHUSIM KaHTOHA bepH,
kotopeiii 30 mapra 1989 r. mocne pa3duparTenbcTBa, JUIMBIIETOCS MOYTH 6 HeAeNb, MPU3HAT €ro
BUHOBHBIM B JOJDKHOCTHOM MOIIEHHHYECTBE, 3JIOCTHOM OaHKPOTCTBE, MOJIENKE JIOKYMEHTOB H
YMBIIIJIEHHOM HE3aKOHHOM BeACHHWH jaen kommaHui. OH ObUT mpUroBopeH K 11 romaMm THOpPEMHOTO
3akmoueHust u mTpagy B 10 000 mBeiinapckux ¢pankoB; 1465 nHei, KoTopble OH TNpOBEN B
MpeBapUTEIHLHOM 3aKJIIOUEHHH, OBbUIH 3a4TEHbI B TFOPEMHBII CPOK.

B. PazoupareancTBo B Komuccnu no npaBam 4ejioBeka

B xanobe, momannoit B Kommccuro 20 centssOps 1988 1, 3asBuTens yTBep)KAasl, uyTo ObLia
HapymieHa ctaths 5 1. 3 Konsenruu. JKanoba Obuta npusHana npuemiieMoit 9 oktsaops 1990 .

B cBoem poxmane ot 10 centsaops 1991 r. Komuccust ycraHoBmiia 00CTOSTENBCTBA J€JIa U BhIpa3HiIa
MHEHHE, YTO UMEJI0 MECTO HapyuleHue ctarbu 5 n. 3 KoHBeHIuU (IE€BATHAILATHIO TOJI0CAMU MPOTUB
OJTHOTO).
Heno 610 nepenano Komuccueii B Cyn 13 nexkabpst 1991 1.
H3BieyeHne U3 cy1e0HOIo pemeHus
Bonpocel npaBa
O npeamosiaraeMoM HapylIeHHH CTaTbH S 1. 3

28. 3agBuTenb yTBEPKIAd, YTO NPOAOCKUTEIBHOCTh €ro MpEeABAapUTENIbHOTO  3aKIIOYEHUS
TIpeICTaBIIsIa COOOW HapyIeHne CTaThu S M. 3, KOTopas TJIacuT:

"Kaxoe 11110, MOBEPrHYTOE apecTy WM 3aJAEP>KaHUI0 B COOTBETCTBUM C MOJOKEHUSAMM IIOAIYHKTA
(c) myHKTa |1 HAaCTOSIIEH CTAaThbU... UMEET NPABO Ha Cy[eOHOEe pa30upaTeabCTBO B TEUEHUE PA3yMHOIO
Cpoka WIM Ha OcBOOOXxIeHHe 10 cyga. OcBOOOXKIEHHE MOMKET CTAaBUThCS B 3aBHCHUMOCTb OT
IIPEIOCTABIICHUS TAPAHTH SIBKU B cyn".

ITpaBUTENBCTBO OCIIOPUIIO ATy TOUKY 3pEHHUs, Torna kak Komuccns comnacunace ¢ Hell.

29. Ilepuona, KOTOPBIM MPEACTOUT PaccMOTpeTh, Hadaica 27 mapra 1985 r. - nenp apecta W. - u
3akoHumics 30 mapra 1989 1, xorma oH Obln ocyxkzaeH CylaoM MO YTOJOBHBIM 3KOHOMHYECKUM
MpeCTyIUIeHUAM KaHToHa bepH (cM. 1. 7 u 24 Beime). Takum 00pa3oMm, MepHOA COCTaBUII YETHIPE roAa
U TPU JHS.

30. Muenne Komuccuu ObUIO OCHOBAaHO Ha TOM, YTO CTaThs 5 1. 3 TOBOPUT O MAaKCHUMAJbHOM
HPOJOJDKUTEIIEHOCTH MPEBAPUTEIBHOTO 3aKitoueHus. Cyq He MOXKET COIIACUTBCS C ATUM MHEHHUEM,
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TeM 0oJjiee 4TO OHO HE HAXOIUT MOATBEPKJIEHHS B CyeOHOM MpPaKTUKE, COITIACHO KOTOPOU pa3yMHOE
BpeMs He MOXKET OBITh OmpesesieHo in abstracto (cm. mutatis mutandis pemenue mo aeny CTorMroiep
npotuB ABcTpuu oT 10 Hos0ps 1969 1. Cepust A, 1. 9 c. 40, n. 4). B pemenun no aeny Bemxod
npotuB ®eneparuHoit PecniyOnuku ['epmanuu ot 27 utons 1968 . Cyn ycTaHOBWII, YTO pa3yMHBII
CPOK HETIPEpPBIBHOTO COJEPKAHUS OOBUHIEMOTO IOJ] CTPaskeil TOJDKEH ONPEIeNAThCS B KaXKI0M Jelie B
cooTBeTCTBUM ¢ ero crneuuduueckumu yepramu (Cepus A, T. 7, c. 24, n. 10). HenpepriBHOE
CoZiep)KaHue T/l CTpaskeil MOXKET OBITh ONpaBIaHHO, TOJIBKO €CIIU B JIeJie €CTh KOHKPETHbIE YKa3aHUS
Ha TO, 4TO TpeOOBaHHWE 3aIUTHI MYOJUYHOIO MHTEpEca, HECMOTPS Ha MPE3yMIIMI0 HEBUHOBHOCTH,
NepeBelInBaeT TpeOOBaHNE YBAXKEHUS JINYHON CBOOOIBI.

VimeHHO HalMOHANIbHBIE CyNeOHbIE OPTaHbl TOJDKHBI TPEXK/IE BCEr0 UCCIEe0BATh BCE 00CTOSTENBCTBRA,
CBHJCTEIBCTBYIOIME O HAIWYUU WM OTCYTCTBHM TaKOrO TPEOOBaHMSA, M H3JIOKUTh MX B CBOHMX
peLIeHHsIX 1O KanobaM 00 U3MEHEHHH MEepHI IpeceuyeHusl. B 0CHOBHOM MMEHHO Ha 06a3e apryMEHTOB,
U3JIOKCHHBIX B J3THUX PELICHUSX, M JOCTOBEPHBIX (DAKTOB, MPEACTABICHHBIX 3asBUTEIEM B €r0
xanobax, Cyn mpu3BaH pelInTh, UMEJNO JIX MECTO HapyIIeHHEe CTaThu 5 1. 3.

Hanuume pa3yMHBIX OCHOBaHHI MOJ03pEBaTh, YTO aPECTOBAHHOE JIMIIO COBEPIIHIIO MPECTYIUICHUE,
SBIISIETCS SINE qua non i 3aKOHHOCTH HEMPEPBIBHOTO COAEPIKAHMSI MMOJ CTPaXKei, HO TIO0 MCTEUCHUU
OTIPENICIICHHOTO TIEPHOa 3TOro yxke HepoctarouHo: Cyn JOMKEeH Jajee YCTaHOBUTD, MPOIOJDKAIOT JTH
Ipyrue oOCTOSATENbCTBA, HAa KOTOPHIE CCHUIANMCH HAIMOHAJbHBIE CYIEOHBIE BIIACTH, OIPAaBIbIBATH
JUIIeHne cBoOOabl. B Tex ciywasx, korma takue o0ocHOBaHHS "peneBaHTHBI' U "moctarounsl", Cyun
JOJKEH Tak)Ke BBISICHUTD, MIPOSBUIIH JIM KOMIIETEHTHBIC HAIMOHATILHBIE OpraHbl "ocoboe ycuue" npu
MIPOBEICHHUH CIICACTBEHHBIX MpoIenyp (cM. pemienue mo aeny Tomasu npotuB Opaniuu ot 27 aBrycra
1992 1. Cepus A, T. 241-A, c. 35, . 84).

A. OGocHOBaHUS 1151 COiePIKAHMS MO CTPasKel

31. Orka3piBast W. B H3MEHEHHU MEpPbl NPECEUEHMs], IMIBEHIAPCKUE CYyAbl ONHUPAINCh, KpPOME
CEpbEe3HBbIX IOA03PEHUM, HAa TPU IVIABHBIX OCHOBAHHUA, M3 KOTOpPbIX Hcxonwno u IIpaBuTenbcTBO:
OIMACHOCTh YKJIOHEHHSI OT MPABOCYIHsI, PUCK CTOBOPa M HEOOXOIMMOCTh MPEIOTBPATUTH COBEPIICHUE
OOBUHSEMBIM HOBBIX ITPECTYIJICHUH.

1. Puck yKJIOHEHHUs OT NPABOCYAUs

32. Tlo MHEHHWIO 3asiBUTENS, Ye€M JOJbIIE JIWIOCh €r0 COACp)KaHWE TOJ CTpake, TeM Oosee
CHIDKANIaCh BEPOATHOCTH €r0 YKJIOHEHUS OT MPaBOCYAUS, MOCKOIbKY YTPOXKABIIUNA €My [0 IPUTOBOPY
CPOK HaKa3aHWs, C YYETOM BO3MOXXHOCTH JOCPOYHOTO OCBOOOXKICHWSI, BPS JM MPEBBICHI OBl yKe
UCTEKIINH Meproa MpeObIBaHMsI MOJ CTpa)xeid. 3asgBUTENIh HAIOMHUII, YTO MpeJiaral BHECTH 30T U
HE BOCIIOJIBH30BAJICS OTIIYCKOM W3 TIOPBMBI, MPEIOCTABICHHBIM €My IOCIe OCYXKICHUs, ISl TOTO
YTOOBI CKPBITHCS OT MIPABOCYAHSL.

33. Cyn ykas3pIBaeT, 4TO ONACHOCTb YKJIOHEHHS OT IpPaBOCYAUs HE MOXKET H3MEPATHCA TOJIBKO B
3aBHCHMOCTU OT CYpPOBOCTH BO3MOYKHOTO HAaKa3aHMS;, OHA JOJDKHA OIpPENEesIThbCsl C y4eToM psiaa
JAPYTUX PENeBaHTHBIX (PAaKTOPOB, KOTOPHIE MOTYT JIMOO MOATBEPAUTH CYIIECTBOBAHHWE OMACHOCTHU
YKJIOHEHHUS OT MPaBOCYyIUs, TUOO cJesiaTh €€ HACTOJIIbKO HE3HAUNUTEIBbHOM, UTO 3TO HE MOXKET CIY>KUTh
OIIpaBAAHUEM COJZIEP’KaHUs MO CTpakel (CM. BBIILIEYNIOMSIHYTO€E penieHue no aeny Tomasu. Cepus A,
T. 241-A, c. 37, 0. 98). Ilpu 3TOM HEOOXOAUMO YYECTh XapaKTep OOBHUHSIEMOTO, €r0 MOpajbHBIC
Ka4yecTBa, €r0 CPEACTBA, CBSI3M C IOCYIAPCTBOM, B KOTOPOM OH IIPECIIEAOBAJCS IO 3aKOHY, M €ro
MeXIyHapo/IHble KOHTaKThl (cM. mutatis mutandis pemenue o aeny Heiimactep nmpotuB ABCTpuu OT
27 urons 1968 . Cepus A, 1. 8, c. 39, m. 10).

B cBoux TmaTenbHO 0OOCHOBAaHHBIX PEIICHHUAX Cynbl bepHa y4HTHIBaIM KOHKPETHBIE OCOOCHHOCTH
CUTyallMM 3asBUTENS: IOCJIE IMEepPeHOca CBOEro MOCTOSIHHOTO MecToxuTenabcTBa u3 llIBeinapuu B
Mownte-Kapno on dacto noceman ['epmanuto, BenmukoOpuranuto, CIIIA, AnTrnsckue octposa (Tme
OH, BO3MOXHO, ObUI COOCTBEHHHMKOM OaHKa) M YCTaHOBWJI MHOTOYHMCIIEHHBIE TECHBIE CBSI3H B
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3apyOeKHBIX cTpaHaxX. bomee TOro, OH HECKONBKO pa3 3asgBIsj, YTO XOTen Obl Mepeexarh Ha
xutenbcTBO B CIIIA. Bbul psijg CBUAETENBCTB TOrO, YTO OH BCE €IIE pacroiarajl 3HAYUTEIbHBIMHU
CpEICTBaMH 3a PYOEKOM U MMeJ HECKOJBKO Pa3iMyYHbIX macrnoprtoB. Kak demoBek HEOOIIUTENbHBIH,
OH C JIETKOCTBIO MOT OBl CKpbIBaThes 3a mpenenamu Llseiapun.

®denepanpHblil cyn 7 HOsOpst 1985 1, 25 aBrycra 1986 1. u 25 anpens 1988 1. TmaTenbHO U3YYHIT BCE
BO3MOKHbIE OOOCHOBaHUSI M3MEHEHUsl Mephbl npecedeHus (cMm. 1. 15, 16 u 20 Beime). Cyn B ampene
1988 r. mpu3HaN, YTO OMACHOCTH YKJIOHEHHUS OT MPaBOCYAUS YMEHbIIWJIACh, MOCKOJIBKY BO3pOCIa
MIPOAOJDKUTENBHOCTE COMIEPIKAHUs MOJ cTpaked (cM. inter alia BBIMICYNOMSIHYTOE pEIICHHE IO ACITy
Heiimactepa. Cepus A, T. 8, c. 39, m. 10). OqHako oH c4en, 4To (haKkThl, IPUBEACHHBIC OOBUHUTEILHOMN
[1aJ1aToOM, HE OCTaBISUIM COMHEHHMS B OTHOLIEHMM HamepeHus W. YKIOHMTbCS OT IIPaBOCYIUsl U
JOCTaTOYHO yOenUTEeNbHO MOATBEPKAANIN, UTO TaKas OAaCHOCTh BCE €IIe CYIECTBOBAIA.

Jna unoro BeiBoma y Cymaa HHMKakuX OCHOBaHHMM HeT. PacciemoBaHue NaHHOTO Jena TMOCTOSHHO
BBISIBJISUIO BCE HOBBIC W HOBBIC HAPYIICHHS, KOTOPHIE MOTIU Obl NMPHUBECTH K eIe 0ojiee CypoOBOMY
npuroBopy. Kpome Toro, oOCTOSTENbCTBA Jeja W XapaKTePUCTUKA 3asBUTEIS Jalld  IPaBO
COOTBETCTBYIOIIUM CYJIaM OTKJIOHUTBH €ro mpochOy oT 18 mas 1988 1. 06 ocBOOOXKACHUH TIOJT 3aJI0T
(TO, YTO OH HE3aJ0JTO JO0 ATOTO OTKAa3bIBAJCsS cleiarh): kKak cama cymma (30 000 mBeWnapckux
(paHKOB), TAK ¥ HEM3BECTHOE MPOUCXOKICHNE ITHX JCHET HE MO3BOJISUIH CYUTATh 3QJI0T IOCTATOUHOM
rapaHTHEH TOTO, YTO 3assBUTEIIb HE MMPUMET PEUICHUE CKPBIThCS U3-3a 00sI3HH MoTepH 3ajora (cm. 1. 21
BBIIIIE).

Hakonen, ToT (akt, uyTOo TOCHE OCYXKICHHs 3asBUTENb BO3BpalllajICsl B TIOPbMY MOCIE KaXKIOU
OTIYYKH, HE JieNlaeT 6€30CHOBATEIbHON MO3UIUIO CY/IEH.

2. OnacHocTh CroBopa

34. W. yTBepaall, 4TO pUCKa CrOBOpa B JIFOOOM cilydae He MOIJIo ObITh mocie 29 ampens 1988 1., T. e.
JaThl, KOrJa CyaeOHbIe ciemoBarenu OOBSBWIIM O Iepenade nena B cyn (cM. m. 13 Beime); camoe
MO3/IHEE B ATOT JIEHb MaTepUabl Jieja JOHKHBI ObLITH OBITH TOTOBBI B TaKOM CTEMEHH, YTO OMACHOCTh
CroBOpa yXe ucdesna.

35. Cyz OXOTHO TPU3HAET, YTO BJIACTH MOTYT OCYUTATh HEOOXOIUMBIM COACPXKATh IMOI03PEBACMOTO B
TIOpbME, 10 KpailHeli Mepe B Hauyaje CJIEICTBUSA, I TOTO 4YTOOBI MOMENIaTh €My 3alyTaTb
paccienoBanue, 0COOEHHO B TAKOM CIIOKHOM JIeJie, KaK JaHHOE, I7ie HEOOXOIMMbI MHOTOYNCIICHHBIE U
CIIOJKHBIE CIIEICTBEHHBIEC NeiicTBUA. OJHAKO C TEUCHHEM BPEMEHH CUTYAIUsl MEHSETCS JIa)Ke B TaKOM
Jielie, U IPU HOPMAJIBHOM Pa3BUTHHU COOBITHI TPEIoIaraeMbie PUCKH MOCTEIIEHHO YMEHBIIAFOTCS 110
Mepe TOro, Kak MPOBOIUTCS paccienoBaHue, (PUKCUPYIOTCS MOKa3aHUS U OCYIIECTBISETCS MPOBEpKa
(cm. pemenue o neny Koot npotus benbruu ot 12 nexadpst 1991 . Cepust A, 1. 225, c. 16, 1. 43).

36. lns Toro 4ToOBI IMOKa3aTh, YTO 3HAYUTENIbHBII PHUCK CroBOpa HMMeEN MECTO M MpOJoJIKall
CYIIECTBOBAThH JI0 Hayaja CyIeOHOro mpolecca, OOBUHUTENbHAs MajaTa CChUIajach B OCHOBHOM Ha
UCKJTIOUUTEIbHBIA 00bEM JieJla, OTPOMHOE KOJIMYECTBO HM3BSTHIX JOKYMEHTOB U MX IpPEIHAMEPEHHO
3allyTaHHOE COCTOSIHUE, a TaKke OOJbIIOEe KOJUYECTBO CBUAETENEH, KOTOPHIX HEOOXOAMMO OBIIO
JIOTIPOCHUTD, BKJTIOUAsl CBUETENEH, MPOKUBAIOIIMX 3a rpaHulield. Ee BTopoit aprymeHT Oazupyercst Ha
JIUYHOCTHU 3asBUTEIIA, 4Yb€ IOBEACHUE KakK N0, TaK M IIOCIE apecTa OTpa)xajo €ro HaMepeHue
YHUYTOXXUTh BCE YAUYAIOIIME €ro CBHJIETENbCTBA, Hampumep, myTeM ¢anbCUPUKAMN WU
JUKBUAALUU c4eToB. [To MHEHMIO OOBUHUTENHHON MajaThl, UMEIUCh TAKXKe JOCTATOUHBIE OMACEHMS,
4TO, OKAa3aBIIUCh HA CBOOOAE, OH MOXKET 3J0yNOTPEOUTh €10 U, MOJb3YyACh UPE3BBIYANHOM
3alyTaHHOCTBIO Jen 60 ¢ JIMIIHUM KOHTPOJIMPYEMBIX MM KOMIIAHMM W CBOMM BIUSHUEM Ha
COTPYAHUKOB, YHUYTOXUTh HE HAWJCHHBIE YIWKH, BEPOSATHOE CYIIECTBOBAHME KOTOPBIX
MIOATBEPXKAAIN Jpyrue JNOKYMEHTBI, a TaKK€ MAHMIIYJIMPOBATh CBUICTEISIMHU U CKIOHATH UX K
JIOXKHBIM TOKa3zaHusM. HakoHen, oOBUMHUTENbHAs TMajara OTMETWJIA pacHIMpeHue Maciitada



CJI€ZICTBEHHBIX JIeHCTBHI B anpenie 1987 . B ¢BA3U ¢ paccieoBaHuEM MPECTYIUIEHNH, KOTOpble ObUIN
COBEpIIEHBI 3asBUTEEM B [ epMaHnu U EpBOHAYAIBHO PACCIIeIOBAINCH TaM.

@denepalbHbIl CyA, MoNydas XajoObl, B KaXKIOM CIy4yae CKPYHYIE€3HO H3ydall BOMPOC O TOM,
JICWCTBUTENPHO JIM  BBINICU3JIOKECHHBIE COOOpaKeHHsS JeNalid  HEOOXOAMMBIM  HENpPEpHIBHOE
coJiep)KaHMe 3asBUTEIS 1o cTpakeid. OH mpu3biBan 7 HOsOps 1985 1., 4 utons 1986 r., 24 mapra 1987
r. 1 25 ampens 1988 1. cyneOHBIX ciiemoBareneld pabOTaTh MHTEHCHBHO M NOJXYYHUTh HEAOCTAIOIINE
JIOKyMEHTBI M TTOKa3aHUs KaK MOXKHO ckopee (cM. 1. 15-17 u 20 BbIIIE), HO HUKOTA HE MCKITFOYAI
CYLIECTBOBAHHE ONACHOCTH crosopa. HanpoTus, oH NOATBEPAMII, UTO TAKOM PUCK CYIIECTBOBAJ JaXke
MOCJIe OKOHYAHMsI CIEACTBUS M repenadu aena B ¢y (2 centsops 1988 r.). OH npuHsI BO BHUMaHUE
HE TOJIBKO JIMYHBIE KauecTBa W. U €ro Mpouuioe, HO M MPEX/Ee BCETO TO 00CTOATENBCTBO, uTo W., Cyas
o MarepuanaMm Jejia, BO BpeMs JApyrux pa3oupartenscTB (GabpuKkoBal — OIpaBlaTelIbHbIC
JI0KA3aTeIbCTBA, MCKaXaj JaTUPOBKY JOKYMEHTALMU W MAHHUITYIUPOBAI CBUACTENAMH (CM. M. 22
BBIIIIE).

B mannoMm cnmywyae Cyn Takke HE BUAWT MPHYUH JUIA Hecontacusi ¢ MHeHHeM DenepanbHOro cyna.
CrenoBaTenbHO, HAIIMOHAIBHBIC BIACTH C MOJHBIM OCHOBAHHWEM MOIVIH PacCMaTpUBAaTh H3JI0KECHHBIC
00CTOSITEILCTBA KAK OCHOBAHUE JIJISI COICPIKAHUSI OOBUHIEMOTO TOJT CTpa)Ked, YTo0bl H30ekKaTh pUCKa
crosopa.

3. OnacHOCTH MOBTOPEHMS NMpPeCcTyIIeHUit

37. TlpaBUTENBbCTBO YTBEPXKAAIO, YTO MMEI MECTO TaKKe PHCK, YTO B CiIydae OCBOOOXKIIEHUS
3asBUTENH TPOJIODKAT COBEPIATh MpecTyIieHus. denepaabHblil cyl 03 pacCMOTPEHHs apTyMEHTOB
OOBHHUTENBHON Manarhl - JOCTAaTOYHO YOEAMTENTbHBIX - HE CTal pacCMaTpuUBaTh ASTOT aCHEKT,
MMOCKOJIBKY OMAaCHOCTh YKJIOHEHHUS OT TMPaBOCYIUs U CroBOpa YXKe SBISUIaCh JOCTaTOYHBIM
ONpaBJIaHUEM HETIPEPBIBHOTO COIEpkKaHUs o1 cTpakeil. CyJl pa3fensieT 3T0 MHEHHE.

4. BoiBog

38. B wurore 1Ba BBIICYNOMSHYTHIX BUAA ONACHOCTH OBUIM DPEJIEBAHTHBIMH M JOCTATOYHBIMHU
apryMeHTaMd B 3TOM J[I€Jle; OHM HE ObUIM NPOCTO "OCTaTOYHBIMU' pHUCKaAMH, KakK, OYEBHJIHO,
nocuntana Komuccus (cm. . 145 nmoknaga Komuccun).

B. IlpoBenenue ciaeacrBus
39. IIpoBenenue ciueacTBUs Takxke TpeOyeT paccMoTpeHus (cM. 1. 30 Belie).

40. 3asBUTENb KAJIOBAJCS, YTO IO BHUHE CYyIEOHBIX Clief0OBaTeNel MPOU3ONLUIN 3HAYUTEIILHBIC
3aIeP’KKH, TIOCKOJIBKY OHH IPOIODKANIN JOTPAIINBATh €T0 B TCUCHHE HECKOIBKHUX HE/IENb MOCIE TOTo,
Kak OH Jan uM MmoHATh 11 ampens 1986 r., 4To cortacHO CBOoeMy IpaBy HAa MOJYAaHHE OH OOJBIIE HE
OynmeTr oTBedaTh Ha MX BOHpOCHl. Kpome Toro, y HHX He ObUIO HEOOXOOMMOM Ul PacciieOBaHUS
JAHHOTO Jlefla TEXHHWKH, XOTS B 3TOM IUIaHE CJIOKHOCTH Jefia Oblsla OTHOCHUTENBHOW, MOCKOJBKY
OTCYTCTBOBAJIM OyXTalTepcKue JOKyMEHTHI, TIOJUIeKABIIHNE TIPOBEPKE.

41. IIpaBUTETBCTBO CO CBOEH CTOPOHBI MOJUYEPKHYIIO, YTO 3TO OBLIO pacciIeJOBAaHUE CAMOTO CIIOKHOTO
nena 00 YKOHOMHUYECKOM MPECTYIUICHUU B MPaKTHKE KaHTOHAa bepH. OHO HAMHOTO TIPEBOCXOUIIO BCE
Apyrue Aefla Takoro THUIa Kak Mo 00beMy, Tak U MO CIOKHOCTH; COOpaHHBIE MO JAENy JOKYMEHTHI
3ansuin 120 meTpoB mosok. bonee Toro, HUKOrma eue MpeABapUTEIbHOE 3aKIIOYEHHE HE JIUIIOCH
CToNb Aonro. Bmactu chaemanu Bce OT HUX 3aBHCSINEE MPHU MOATOTOBKE J0OChE MO Jeny; Oblia Jaxe
CO3J1aHa TPyTIa U3 IBYX CyIeOHBIX CIICIOBATEICH, KOTOPBIM, B CBOIO OYepe/ib, [IOMOTAIH CIIeUATHHO
MpHUIaHHBIE JTOM TpyIMIe COTPYIHUKH, BKIIOYAS JBYX TMOJNUIEHCKUX-CIICHHUATNCTOB M YEThIpeX
cekperapei; paboTy KypupoBall FeHEPAJIbHBINA MPOKYpOp. bbutn 3a/1elicTBOBaHbI TaKKe 3HAYUTEIIbHBIC
TEXHUYECKHE CpENCTBa, BKIIOYAs KOMIbIOTepHOEe obOecmeueHue. [Ipexxne ueM ObUIO BBIHECEHO
OKOHYaTeJIbHOE cyneOHoe pemenne Ha 1100 cTpanumax, 6su10 nposeneHo 350 qonpocos, BKirodas 36
JIOTIPOCOB 3asIBUTENS, M MPUHATO 0KoJio 30 perienuii mo ero xanobdam.
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3asBUTENIb HE BBIPA3WJ HUKAKUX IPETEH3UH OTHOCUTENBHO METOAOB cieacTBusA. UYTo Kacaercd
MHOTOYHCIIEHHBIX JOMPOCOB, OHU MO3BOJIMIN €My OCYIIECTBUTH CBOE MPABO Ha 3aIIUTy B OTHOIICHUU
KaXJ10i1 HOBOH YITUKH, 0OHApYKEHHON BO BpeMsl CJICACTBUSI.

42. Cyn otmeuaet, uto eme 7 HOs0ps 1985 r. depepanbHblii Cyn, HpOBepsisi COpPa3MEpHOCTH
HPOJOJDKUTEIIFHOCTH  OCTIAPUBAEMOTO JIMIICHUS CBOOOJBI, PAacCMOTpEN BOMNPOC O XOne Jena.
denepalbHBIN Cy/ MPUIET K BBIBOAY, YTO TIpeTeH3ur W. B 3TOM OTHONICHHH OBLITM HEOOOCHOBAaHHBI
(cm. .40 Berme). Omacasich, YTO NEPHON IPEABAPUTEIBHOTO 3aKIIIOUCHHS OKaKEeTCS Ype3MepHO
AJIATCIIbHBIM, CYO HACTOATCIBHO COBCTOBAJl KAHTOHAJIBHBIM BJIACTAM IICfICTBOBﬂTB KaK MOXHO
olepaTuBHEE, Nl MM KOHKPETHBIE MHCTPYKIMH W CIEOWI 3a MX ucnonHeHueM. CrenoBarelbHO,
HECMOTpPS. Ha HEKOTOpbIE OMACEHHsI, OH HUKOTJa HE paccMaTpuBall IMEPHOJ BPEMEHH, MPOBEICHHBIN
3asBUTEJIEM B TIOPbME, KaK M3JIMIIHE MTPOIODKUTENbHBINA. OH cYel, 4To 3asBUTENb IPEKIE BCErO caM
HECET OTBCTCTBCHHOCTH 3a MCI[JICHHBIP'I X0 CICACTBUA: OBLIO I-Ipe3BI:I‘-IElI~/’IHO CJIOKHO BOCCTAaHOBUTD
KapTHHY (PMHAHCOBOTO IOJOKEHMSI KOMIIAHUI M3-3a COCTOSIHMSA MX cyeToB. CHTyarms emie Ooiblie
OCIIOKHMJIACh, KOTZA 3asiBUTEb PELIMJ OTKAa3aThCs OT Ja4d KaKUX-JMOO MOKa3aHH, 3a/ep:KaB TeM
caMbIM X0 paccienoBanus Aena (cM. m. 10 Beime).

IIpyauMass BO BHMMAaHME MHTEHCUBHBIM HENPEPBIBHBIA HAA30p, OCYIIECTBISABLIMICS BBICUIEH
HAIlMOHAJILHOM cyneOHoM nHcTanuen, EBponeiickuii Cyn coramaercs o CyuiecTBy ¢ apryMeHTaMu
IIpaBuTenbcTBa, N3I0KEHHBIMU CyMMapHO BbllI€ B 1. 41. OH OTMEUAET, 4TO NPABO COIAEPIKALIETOCS
MoJI CTpakel OOBHMHSEMOTO Ha TO, YTOOBI €r0 JeNI0 OBUIO PacClieIoOBaHO ¢ 0COOOW CPOYHOCTHIO, HE
JOJDKHO MEIaTh MPaBOCYIUIO OCYILECTBIATh CBOM 33aJja4M ¢ Ha/leKalle TIATelbHOCThIO (CM. cpeu
IpYyruX HMCTOYHUKOB mutatis mutandis BIIEYHNOMSHYTBIE pemieHus 1o aeny Bemxoda m mo memy
Tomazu. Cepust A, 1. 7, c. 26, . 17, u 1. 241-A, c¢. 52, n. 102). Cornacupmuch ¢ MHeHHEM Komuccuun
no 3ToMy NyHKTY, Cya CUMTaeT, YTO CJENOBaTeld B TEUEHUE BCEX pacCMaTpPUBAEMbIX IEPHOJIOB
OCYILECTBIISIM pacciieloBaHUe B HEOOXOIMMOM TeMIIe, He ObLIO TaK)Ke M KaKUX-JIN0O0 3aJepikKeK 13-3a
BO3MO)KHOM HEXBaTKH IEpCOHalla MM TEXHHYecKoro odecmedyeHus. CremoBaTeibHO, OCHapuBaeMast
MPOJOJDKUTENIBHOCTD  COZIEPKaHMsl TOJA CTpakell B CYIIHOCTH MOXET ObITh OTHECEHa Ha CYeT
UCKJTIOYUTEIBHON CIIOKHOCTH JieNia U MoBeAeHUs 3asBuTelss. KoHeuHo, oH He Obul 00513aH OKa3bIBaTh
COZIEHCTBHE BIIACTAM, HO OH O0sI3aH HECTU OTBETCTBEHHOCTb 3a TO, KAKUM OOpa3oM €ro OTHOLIEHHE
MOTJIO MOBJIHSTH Ha XOJI pacciael0OBaHMsL.

C. 3akarouenune

43. Cya COOTBETCTBEHHO JI€JIa€T BBIBOJI, YTO HAPYIIECHUE CTATbu 5 11. 3 HE UMEJIO MECTA.

ITo 3Tum ocHoBanusim Cyn
[TocTaHOBMII IATHIO TOJIOCAMHU MTPOTHUB YETHIPEX, YTO HAPYIIEHHUE CTAThbyU S5 I1. 3 HE UMEJIO MECTa.
CoBepiieHO Ha aHIIIMHACKOM M ()PAHITY3CKOM S3bIKaX M OMalieHo Bo JlBoplie mpaB dYeloBeKa B
CrpacOypre 26 suBaps 1993 r.

Mapxk—-AHIOpe OMCCeH Ba Illpencenarenda
I'pedre dpann MaTmep

B cootBercTBUM co cTatheit 51 1. 2 KouBenuuu u crarbeit 53 n. 2 PernmamenTta Cyna K HacToseMmy
PEIISHUIO TIPUIIAral0TCs OTACIHHBIC MHCHHSI CY/IEH.

Oco6oe muenue cynbu [lerTuTn

51 nmporosiocoBan 3a KOHCTaTalMI0 HAPYLIEHUs CTATLU S, MOJHOCTBIO JUCTAHLIUPYACHh OT TOJIOCOBAHMS
OonbiMHCTBAa WieHOB [lamaTtel, U coXkanero, 4To J1eyio He ObUIO MepelaHo Ha IUICHAPHOE 3ace/laHue
Cyna.
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IIo MOCEMY MHCHUIO, PCUICHUC I1I0 ACITY W. (I)aKTI/I"IeCKI/I OTKJIOHACTCA OT TpaﬂHHHOHHOﬁ Cy,[[C6HOI>i
IMPAKTUKHN EBpOHeﬁCKOFO Cyzla nmo naciaM O MnOpe3ymnnuuud HEBUHOBHOCTH MW OTI'pPaHUYCHHAM,
HaJIara€MbIM Ha MCPBI IO MMPEABAPUTCIBHOMY 3aKIIFOUYCHUTO.

[TpunsiToe pemieHue, Aaxe €CIM OHO OTHOCUTCS TOJNBKO K Aeny W., MOXKET OBITh MCTOJIKOBAHO Kak
ofo0Opsiolee  4YeThIpeXJIETHEE  NPEABAPUTEIbHOE  3aKJIIOYEHHWE MPH  paccieOBaHUM  [Jell
HKOHOMHYECKOTO XapakTepa: 0aHKPOTCTBO, HAPYIICHHUS 3aKOHO/JATEIbCTBA O KOMITAHUSX U T. 1.

K Hecornmacuro ¢ OOJBIIMHCTBOM M JAaHHOMY 0COOOMY MHEHHIO MEHs MpuBeia Guiocopus CTaTb 5 1
EBponeiickoii KonBeHuuu B nenom. CraThs 5 3aluinaeT JUMYHYO CBOOOJY M OTpaHMYMBAET
IPEIBAPUTEIBHOE 3aKIIIOYEHUE OCOOBIMM CIydasMH, KOTOPBIM 0053aT€IbHO [JOJKHO J1aBaTbCs
OrpaHUYUTENILHOE TOJIKOBAHUE.

CraThs 5 B COUETAHHM CO CTaThel 6 SABIISICTCS BCAYIIHUM ITOJIOXKCHHUEM KOHBCHLII/II/I o mpe3yminnuu
HCBHHOBHOCTH.

Ha nnenapnom 3acenanuu wiu Ha 3acefaHuu nanarel Cyl Bcerna MpOBOJMII CTPOTHH KOHTPOJb 3a
COOJIIOZICHUEM CTaThH 5, CTPEMSCh OTPAHUYUTH TPOIOJKUTECILHOCTD PEABAPUTEITHHOTO 3aKITFOUCHHSL.
B Hacrtosimem ke nene npeBasvpoBasia aprymentanus PeaepansHoro cyaa lseitnapuu. [lo moemy
MHeHUI0, DenepalibHbIi CyJ HENPaBWJILHO BBIOpAl KPUTEPH JUIsl OLIEGHKH PUCKA YKJIOHEHUS OT
npaBocyaus. B camoMm gene, Henp3s mepekiaabBaTh OpeMs [oKa3blBaHMs U TpeOoBaTh OT
COZIepKAIIerocs TMOJ CTpaXkei, 4ToObl OH JIOKAa3bIBaJI, YTO HE yAapwuTcs B Oera, 3To (haKTUYeCKU
HEBO3MOXKHO JI0Ka3aTh. JTO 100aBUJIO ObI €lle OAHO HCKIIOYEHHE K CTaTbe 5, MOCKOJIBKY TOJBKO
TIOPEMHOE 3aKJII0YCHUE YCTPaHSIET yrposy mnoodera.

B Hacrosimiem gene cyneOHble OpraHbl HE CHENald HUKAKOW peanbHOM MOMBITKA MOTpeOOBaTh
KpynHbIH 3anor (oOblvyHas mpaktuka B [lIBelinapun) wim opraHu3oBaTh CTPOrMd CyneOHbBIN Hazx3op,
9TO OTBPATHIIO OBI JIO0YIO yrpo3y mobera, mpuieM HaJIWYHe JOMOBJIAICHHUH 3a TPaHUIICH HE SBISIIOCH
JOCTaTOYHBIM (PAKTOPOM, YTOOBI C/AENATh TAKyI0 yYrpo3y omnpeneneHHoNH. COBEpIIEHHO 0YEBHIHO, YTO
KaHTOHAJIbHBIE CYy/IeOHbIE OpTraHbl ObLTH 3aBAJICHBI MAIIKAMHU C MaTepuaNaMu 1o aeny W.; HO B Jiefiax o
OaHKpPOTCTBE [JOKJIA/Abl JMKBUAATOPOB, TPAaXJTaHCKUE MCKU KPEIUTOPOB M JOKJIaabl 3KCIEPTOB
MIPEOCTABIIAIOT TOYHBIE JOKA3aTEJbCTBA, KOTOPbIE MOTYT YCKOPHUTH CIIEICTBEHHYIO IPOLEAYDY.
OObeM [OKYMEHTAaLlMU He SBISJICS caM IO ceOe CBUAETENbCTBOM KaKOW-IMOO HCKIIOUUTETBHOMN
CIIOKHOCTH, TIOCKOJIBKY COCTOSUI TIPEXKIE BCEro W3 OyXTalTepCKMX KHHT W KOMMEPYECKOH
JOKYMEHTALIH.

[Tpu TONKOBaHMU CTATBH 5 U MPUPOABI MPEIBAPUTEIILHOTO 3aKIIOUEHHS HENb3sl 3a0bIBaTh, YTO CBOOOIA
- 3TO MpPaBWIO, & COJEpXKaHMUE MOJ CTpaxel - uckirodeHue. IIpeaBapurenbHoe, WK IPEBEHTUBHOE,
COZIep)KaHUe IO/ CTpaXked He JOJDKHO HAHOCUTh Yuiepd MNpe3yMniuu HeBUHOBHOCTH. Ho sra
MPe3yMIILUs M0/Ipa3yMeBaeT He TOJIBKO TO, UTO JIULO HE PacCMaTpUBAETCS CyAbeil Kak BHHOBHOE U HE
IIPEJCTABIISIETCS. TAKOBBIM TPETHEH CTOPOHE, HO TAKXK€ M TO, YTO 3aJ€p>KaHHOE JIMLO MOXKET BECTH
cebs Kak HEeBMHOBHOE [0 BbIHECEHMs cyneOHoro pemieHus. Ilo kpaiiHeld mepe uenoBeK, KOTOPBIN
3HAeT, YTO OH BMHOBEH, JIOJDKEH MMETh BO3MOXKHOCTB, OCTABasACh Ha CBOOOJIE MOCIE MPEAbSBICHUS
OOBHMHEHUS, COPUEHTUPOBATH CBOIO MPOPECCHOHATIBHYIO M CEMEWHYIO >KU3Hb M IOJITOTOBUTHCS K
Oynymemy. B moOoMm ciydae, kak yacto 3asBisii EBponeiickuit Cyn, npeaBapuTenbHOe cofepiKaHue
MOJ CTpa)Kell He JOJKHO MCIOJBb30BATHCS B Ka4eCTBE MPEABAPUTEIHHOIO HaKa3aHUs (pEelIeHue 1Mo
neny Jlerense ot 26 utons 1991 r;pemienne mo geny Tomasu ot 27 aBrycra 1992 ).

Ecnmu obOparuthest K TpaaunuoHHOW mpakTuke EBpomefickoro Cynma, cTaHeT O4eBHIHO, YTO B TaKHX
nenax, kak aena Heiimactepa (pemenue ot 27 uroHs 1968 1.) u Crormroiiepa (permenue ot 10 HOSAOps
1969 1.), Cyn He comnamaics ¢ COAepKaHWEM TOJA CTPaKell Jaxe B TeUeHHE MPUOIM3UTENBHO JBYX
JIeT.
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Ecnmu  oOparuthCsi K CpPaBHUTEIBHOMY YIOJOBHOMY IIpaBy, OyleT BHJIHO, YTO CpEAHsAA
IIPOJIOJDKUTENIBHOCTD TPEIBAPUTENIBHOIO 3aKIIOUEHHs COCTaBIIAET MeHee 2-3 MECSIEB, a B ClIydasx
(MHAHCOBBIX MPECTYMICHUNA U OAHKPOTCTB - MEHEE OJTHOTO ToJ1a.

VYronoBHO-IIpoLieccyalibHbIM KoJieKC kKaHTOHa bepH B cratbe 111 mpemycmarpuBaet, 4to "B TeueHHe
IIPEIBAPUTEIBHOIO CIEICTBHUS OOBUHAEMBIH, KaK MIPABUIIO, OCTAETCS HAa cBOOOE", €ClIU OTCYTCTBYET
PHCK YKIIOHEHHUS OT MPABOCYAHS, YHHUTOKEHUS (DaKTHUECKUX JOKA3aTeIbCTB WIIM HET OMACEHHH, 4T
OOBUHSEMBII YMBIIIJICHHO COBEPLUIUT HOBBIE YIOJIOBHBIE NPECTYIUIEHUS, MOJO00HBIE PACCIEAYEMbIM
i apyrue. O4eBUIHO, YTO 3TH HOPMBI HE OBLIN CTPOTO COOMIOACHHI B fene W.

KpI/IMI/IHOJ'IOFI/I HE 3a0BIBAIOT U O TOM, 4YTO Ka)I(I[BIfI oA ThICAYHM JIMII, OOBHMHEHHBIX B KaKHX-TH0O
MMPAaBOHAPYIICHUAX W COACPIKABIIUXCA B IMPCABAPHUTCIBHOM 3aKIOUYCHUH, HCPCAKO IPOAJICHHOM,
IMPU3HAIOTCA 3aTCM HCIMPUYACTHBIMU K IIPAaBOHAPYIICHWIO HJIW HCBUHOBHBIMH. Coz[epncaHHe noa
CTpa)KCI\/’I B TaKuX ClIydasx sBJIACTCA HCECIHPABCIJIMBBIM W SABHBIM HAPYHICHUCM O6IHGCTB€HHOFO
MmopsAaKa, 4TO CO34aCT OCHOBY IAJId KPUTUKH FOCTUIIHH.

Tor ¢akt, uro Penepanbubiii cyn llBeilnapuu mpenctaBuil pa3BepHyTOe CylneOHOE pelleHue U
MOJ/IEpKall CYpOBBIA IMPUIOBOpP, HE MOXET B JIAaHHBIX OOCTOSITENbCTBAX OIPABIATH JUINTEIBLHBIN
NEPUOJ] COZIEPKaHMs MOl CTpaXkel, 0COOEHHO MOTOMY, 4TO 3TOT CyJ, paHee paccMaTpuBasl BOIIPOC O
PHUCKE CroBOpa, YACTUYHO OTMEHHUJI PELICHUE MPOMIUTH COAEPKAHME IOJ CTPAKEW, OCHOBAHHOE Ha
KpUTEPUHU, KOTOPBINA OH NMOCUYUTAT HEOE3YPEUHBIM.

[lepBonauansno  EBpomneiickass Komuccuss  BbIIBHHYJa Ce€Mb  KpUTEpUEB  KOHTpOJA  3a
IIpEABAPUTEIILHBIM 3aKIO4eHreM. EBpornelickas Komuccus crpaBemyInBO yKasajga B CBOEM IIEPBOM
nokiane mo aeny W. Ha ompeneNeHHbIe BOIMPOCH (pakTa M HpOLEAypbl, KOTOpbIe MOOYIWIN €e
IIPOroJIOCOBaTh JIEBATHALATHIO TOJOCAMH IIPOTHUB OJHOIO 3a TO, YTO MMEJIO MECTO HapylLIeHHE
Konennuu: 6ankporcTBa B niepuof ¢ 1982 1. mo 1984 r. (pakter otHOCATCs K 1977 1); apect W. 17
Mapta 1985 r.; 6 u3 12 nmpoxoAMBIIMX MO TOMY K€ /ey JIMLl OCTaBaJuCh Ha cBOOozE; 18 0OBICKOB B
nepuos ¢ mapra 1985 1. mo uronb 1986 r.; mepBrie opaepa ObUTH BbIIaHBI HaYMHAs ¢ 3 anpens 1985 1.;
II0CJIE ATOTO UJIET CEPUs JOBOJIBHO 3allyTaHHBIX ATAIOB:

"26. Ha panHuX 3Tanax cjiaeICTBUS BO3HUKAIN TPYIHOCTH B OTHOILLEHUU MpaBa A0CTYyIa K MaTepuagam
nena. Ha xakoMm-To 3Tame cleICTBEHHbIE OpraHbl MMOCYUTANM, YTO OOpalleHHe K MaTepuajiaMm Jena
MIPUACTCS 3alpPEeTUTh HAa HECKOJIBKO JieT. Beero Obu1o moganHo 14 xamob u 3asBICHUN B OTHOLICHUU
pa3IMYHbBIX PEeIIeHUl cieCcTBeHHBIX opraHoB. Ilocne anpens 1986 . 06BUHsAEMBIM OBLIO pa3perieHo
03HAKOMUTHCSI TpUOIM3UTENpHO ¢ 90% MaTepuanioB jaena, a mocie 22 okTsops 1986 r. paxruyecku co
BCEM MaTepHAJIOM.

27. CnencTBeHHbIE OpraHbl JONpAIIUBAJId 3asBUTENS, APYIMX OOBUHSEMBIX W JPYTUX JIHIL
npubnusuTensHo 350 pa3. Opnako HaunHasg ¢ 11 anpenst 1986 1. 3asBuTenb OoNble HE OTBEYANl Ha
BOIIPOCHI CJIEJCTBEHHBIX OpraHoB. llocinenHune TeM He MeHee JOoNpalllvBaiv 3asBUTENs eme B 36
cllydasx. ...

40. [Denepanbubiii] Cyn ormerun [25 aBrycta 1986 r.], uTto nBa CymeOHBIX clemaoBareis O4YEHb
WHTEHCUBHO pabOTalH 10 3TOT0 MOMEHTA, HO HE MPOBOAMUIN HUKAKOW OICHKH MAT€pUAIOB C TOYKU
3peHusl MOCJeIYIOIero 0OBUHUTENBHOTO 3aKitoueHusi. He Obu10 Taxke SICHO, CleAyeT JIU MPOBOAUTH
OyXTaJTepCKyl0 WM NCUXUATPUYECKYIO IKcrepTusy. HakoHer, cyn cden, 4To MpOJODKUTEIHHOCTh
npeObIBaHMs 3asBUTENIE B MPEIBAPUTEIHLHOM 3aKIIOYEHUU €IIe HEe CIUIIKOM NpUOIU3niIach K
JUIMTEJIbHOCTU TPEINOIaracMoro Cpoka Haka3aHHUs IO MPUTOBOPY, AaXKe €CIM B 3TOM OTHOIICHUHU
OOBHUHHUTENbHAS TMajara 3allla CIUIIKOM JaJieKo, MPEANONIOKHUB, YTO CPOK MO OKOHYATEIbHOMY
MIPUTOBOPY MOXKET MIPEBBICUTH S JIET.

41. B wurone u okrsOpe 1986 T. crencTBEeHHBIE OpraHbl BBHIHECIW IOCTAHOBJICHHWE O TPOBEICHHUU
OyXTajaTepcKoil M NCUXUATPUUECKON SKCIepTU3. 3aKIIOUeHHs CHEIMaIMCTOB OBIIM IMPEICTABICHbI



coorBercTBeHHO 10 ampenst 1987 . u 22 nexabps 1986 r. IlocnenHnee moaTBEpAMIO BMEHSEMOCTh
3asBUTEIIA. ..

52. denepanbHbId CylI, B YaCTHOCTH, PEIIMJ, YTO 3aJepKKa ObLIa OMpaBaaHa JOMOJHUTEIBLHOMN
paboToii 1O TPOBENCHUIO CIeACTBHUA. bonee TOro, MNPEBBINICHUE MAaKCUMAIBHO JIOMYCTUMOM
JUTMTEIBHOCTH TIPEIBAPUTEIBLHOTO 3aKIIOYCHHUS BO3MOXKHO, AK€ €CIIM CIICIICTBCHHBIC OpraHbI
MPOBEIM pacclieioBaHue 0e3 KaKux-TuOo 3aaepkek. XoTs cyneOHoe pemieHue ot 24 mapra 1987 r.
MpeayCMaTPUBAIO MAaKCUMAaJIbHBIM CPOK MPEABAPUTEIBLHOIO 3aKJIIOUYCHHS B JBa C IMOJOBHHOHM Toja,
CIICJICTBEHHBIM OpraHaM TE€M BpPEMEHEM NPHUIIUIOCh 3aHSTHCS JeIaMH, BO30YKICHHBIMH IMPOTHUB
3asButenss B OPI. Tem He MeHee mepuon MpenBapUTEIBLHOTO 3aKIIOUEHUS HE JIOJDKEH CITHMIIKOM
MPHOIIKATHCS] K MAKCHMAITLHOMY TIPEATIONAracMOMYy CPOKY HaKa3aHHS 110 IIPUTOBOPY...

65. Homas myOmuuHO-TIpaBoBasi jkanoba Obula YacTHYHO noanepxkana DenepanbHbIM cynoMm 19
aBrycra 1988 r. Ccbutasich Ha cyneOHYIO MpPaKkTUKy opraHoB KoHBeHIMHM, Cyll, B 4YaCTHOCTH, yKazal,
YTO 3asBUTENI0O HE ObUIa NPEJOCTaBlIEHA B XOJAE CIEIACTBUS BO3MOXKHOCTH KOMMEHTHPOBATh
BBICTYIIJICHUSI T€HEPAJIBbHOTO MPOKYpOpa U CyIeOHbIX CIIEA0BATENEH. .

67. denepalbHBII Cyl TpUIIET K BBIBOAY, YTO MPOCTOH TEOPETUYECKOHW YIrpo3bl CroBopa OBLIO
HEJI0OCTAaTOYHO, YTOOBI OMpaBaTh JaTbHEHIIICe HAXOXK/IEHNE MO/ CTpakel. B nene 3asButens, ogHako,
OBUTH KOHKPETHBIE YKa3aHWs Ha TO, YTO Takas OMacHOCTh cymecTtBoBana. Cyn cocnancs inter alia Ha
OITIaCCHHsI, BbICKA3aHHBIC BJIACTIMH BepHa, 4TO B CiIy4dac 0CBO60)K)1€HI/I$I H3-TI0J] CTpaXu 3asIBUTCIIb
MOTIBITAETCS] BCTYNUTh B CTOBOP C JKEHOW M APYTUMU JTUIAMH, 4TOOBI C(haOpUKOBATh OIpaBIaTelIbHbIC
nokazarenbcTBa. Cy Takke OTMETHIL, 9To 2 ceHTA0ps 1988 1. meno 3asBuTesns ObUIO MepeaaHo B CYI...
M YTO TO3TOMY HENb3sl CKa3aTh, YTO BJIACTU HE NPHUHSUIM BO BHUMAHHME NpPEINUCAHMS cydaa OT 25
ampens 1988 r."

2 centsa0ps 1988 1. meno Owvuto mepenano B cyd, u 30 mapra 1989 1. 3asBUTENL OBLT OCYXACH 3a
COBEpLICHHBIE UM IPECTYIUIEHHS, MPU ITOM HEKOTOpblE M3 HUX OTHOCWIHCH eme K 1977 r;
paccliefloBaHde TPaKIAHCKUX U KOMMEpPYECKHMX BONpPOCOB Hawanock B 1983 1, a apect Obua
npousBenieH 27 mapra 1985 .

IIpyHuMas BO BHMMaHWE WHTCHCUBHBIM HENPEPBIBHBIA HAJI30p, OCYLIECTBISABIIMKCS BBICIICH
HallMOHAJILHOU cyneOHol uHctanue, EBponeiickuii Cyq cornamaercs o CyIecTBy ¢ apryMeHTaMu
[IpaBuTenbcTBa, N3M0KEHHBIMU CyMMapHO BbilIe B I1. 41. OH OTMEYaeT, 4TO MPaBO COJEPKALIETOCS
1oJ] CTpakel OOBHMHSAEMOIO Ha TO, YTOOBI €ro JesI0 ObUIO pacciieIoBaHO ¢ 0COOOH CPOYHOCTHIO, HE
JOJKHO MEIIATh IPABOCYIUIO OCYILECTBIIATh CBOM 33aJa4M ¢ HaJJIeKallel TIATEeIbHOCTBIO (CM. cpeu
APYruX HCTOYHMKOB mutatis mutandis BbIIEYNOMSHYTEIE pelieHus no aeny Bemxoda u mo apemy
Tomazu. Cepust A, T. 7, ¢. 26, . 17, u 1. 241-A, c. 52, n. 102).

Pemenusi HallMOHANBHBIX BJIACTEH CBUIETENBCTBYIOT 00 OINpENEIeHHbIX MPENsATCTBUAX, C KOTOPBIMU
CTOJIKHYJIACh 3aIINTA, MbITAsICh MOJYYUTH MOJIHBIM AOCTYII K MaTepuagaM Jeia; cka3zaiach TEHIAECHIUS
YYUTHIBATh BEPOSTHBIM TPUTOBOP JUIsl TOTO, YTOOBI "ompaBaarh'" MPOUIEHHOE COACpP)KAHWE IO
crpaxeil. EBponelickuii Cyxg Mor Obl cienaTh BBIBOJBI U3 TaKOM OLIEHKH; paHee OH OTKAa3bIBAJICS
MPUHUMATh KOHIIETILIMIO COJEpXKaHHUsS IMOJ CTpaked, MPeIBOCXUINABUIET0 MOCIEAYIOUIUIl MPUTOBOP
(cM. BhIIEYOMSIHYTOE pelenne no jeny Jlerense u pemenue no aeny Kemmara ot 27 HosOps 1991

L.).

AprymMeHt, NpHUHATHIA OOJBIIMHCTBOM B CyIeOHOM pelieHuH 1o jaeny W., He KaxeTcs MHE
a/IEKBaTHBIM CUTYAlLlUH C YETHIPEXJIETHUM IPEABAPUTEIILHBIM COIEPKAHUEM T10J] CTPAXKEN:

Jannoe CyoM TOJKOBAaHHE CTATHYU 5 MOXKET MPUBECTU K TOMY, YTO JOJKHOM MOJTOTOBKE MaTEPHAIIOB
nena OyJeT OTJaH MPUOPHUTET Mepea MpaBoM Ha cBoOOay. MOKHO JOMYCTHUTh, YTO KOTAA OOBHUHSEMBIi
Ha CBOOOJIC WJIM B HadalbHOW CTaJMH apecTa, OBICTPOTA PACCIICIOBAHHMS MEHEE Ba)KHA, YeM €ro
THIaTeabHOCTh. HO 3TOro HMKAaKk Henb3sl CKas3aTh, €CIU IMPEIBapUTENLHOE 3aKIIIOYCHHE 3aTSHYI0Ch
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Hagonro. Espomneiickuit Cyn B OpenplAylux JieJax HE comlaliajics ¢ YeThIpexJIeTHen
MIPOAOJKUTENBHOCTRIO 10CYAEOHOT0 cofiepaHus moj crpaxeidl. OHO HE MOXET ObITh ONpPaBIaHO U
CCBUIKOHM Ha BO3MOKHOCTb COBEPIICHUS] HOBBIX IPECTYIJICHUH.

Tor dakT, uTto pacciemoBaHus YrOJIOBHBIX JIeJ MO 3KOHOMUYECKUM U (PMHAHCOBBIM MPECTYIUICHUSIM
OYCHb CJIOXKHBI H TpPeOyIOT MHOrOOOpa3HBIX CJEACTBCHHBIX JCHUCTBUI, HE MOXET CIY)XHTh
OMpaBIaHUEM TPOUICHHUS COACPXKAHUS TMOJ CTpaked. DKCHEPTU3bl MO 3ITHM BOMPOCAM BcCerna
TpeOYIOT MHOTO BPEMEHH, OJJHAKO B JIeJIaX O OAHKPOTCTBE SKCIEPTH3Y YacTO 3aMEHSIOT IMOKa3aHUSIMU
CHHJMKOB, YTO YOBICTpsIET MpOLEaypy, HO He ObUIO CAeNnaHO B HACTOSIIEM Jene, XoTs W. ObL1
00BsiBNIeH OaHKpoToM B 1982 1.

Ecnu B3sTh B KadecTBE TUIHMYHOTO MpHUMeEpa OQUIMAIBHYIO CTaTUCTUKY MUHHCTEpCTBA IOCTHIIMU
@paHUMKM, OHAa Maji0 YEM OTIMYAETCA OT CTATUCTUKH B JIPYTHX EBPONEHCKUX TOCYIapCcTBax C
IPUMEPHO TaKUM ke HaceleHueM. [lepedeHb Cepbe3HbIX M MEHEe CEpbE3HbIX MPECTYIUIEHUH IO
kateropussM 3a 1989 1. (cxokme mudper Ot u B 1990-1992 1T) TMOKa3pIBaeT: Mo Jenam o
0aHKpOTCTBAX CPEIHSS MPOJOIKUTEILHOCTD MPEABAPUTEIHHOIO 3aKIIOUEHHs COCTABIISET JjBa MECsLa
(B cemu fienax - 1o TPU MeECSIa, TOIBKO B OJJHOM JIEJI€ - CBBIIIE BOCEMHAIIATH MECSIIEB); TIO JIEJIaM O
MOIIICHHUYECTBE, BBIMOTaTeIbCTBE U IIAHTAXKE - OT YEThIpEX A0 BOCBMHU MECHIEB. TeM He MeHee BO
¢panmy3ckom  IlapmamenTe — Hepenko — OCyKJajlach — 4Ype3MEpHas  IPOJODKUTEIHHOCTh
NPEABAPUTEIBHOIO 3aKIIOUEHUS U JENIAINUCh MOMNBITKHM UCIPABUTh ITO IMOJOKEHUE MyTEeM BHECEHUS
W3MEHEHHUI B YTOJIOBHO-ITPOLECCYaAIbHbBIN KOIEKC.

UreHne OPUINYECKUX TPYIOB IO YTOJOBHOMY IpaBy M YTOJIOBHOW TOJHMTHKE IOKA3bIBAET, YTO HU
oAMH crneuuanuctT B EBpome - TeOpeTHMK WM MpPAaKTUK - HE ONpaBAbIBAaeT NpeABAPUTEIHHOE
3aKIIIOUeHHUe, JUIIIeecss dYeTblpe roma, B Jenax o0 OSKOHOMHYECKHX TPECTYIUICHUSX, Take
MHOTOKpaTHbIX. CaMble BbIAIOLIMECS aBTOPHI B CBOMX TPYAaxX BBICKA3bIBAIOT COXAJIEHHE IO MOBOAY
M3IIAITHEH TIPOJODKUTEIIBHOCTA JIOCYAeOHOTO 3aKIIOUeHHs, Hampumep T-H Baccamm, ObIBIImiA
MuHHCTp toctuiu Utamum, unen Koncturynuonnoro Cyna M MHUIMATOP Pe(GOPMBI yrOJIOBHOTO
3akoHomarenbcTBa (cMm. Droits de I'homme et duree de la detention, Giusto Processo, 1989); a Taxxe
Chiavario M. Evolution du droit et procedure penale, v. 2; Politique criminelle, Giuffre, 1991. Delmas-
Marty, Bouloc, Levasseur (cM. Revue de science criminelle et de droit compare, u Melanges Levasseur
Ed. Litec).

3ameuaHus Takoro ke xapakrtepa nenaer npod. JI. Jleit, mpenonaBarens JIOHZOHCKOW IIIKOJIBI
ASKOHOMHUKH, B CBOEH MOHOTpauu 0 MpeABAPUTEIIBHOM 3aKIIOUCHHUH 110 aHTJIMHCKOMY TIpaBy. B 1986 1.
[TpaBurenbcTBOo 3aBepwino [lajmary OOImIMH, YTO CpeAHUH CPOK, MPOBOIUMBIA OOBHHSEMBIMU B
OXUJAHUU CIylIaHus faena (Mo BCEM CYMMapHBbIM U MOJUISKAIIMM YTOJIOBHOMY IIPECIEIOBaHUIO
IIPAaBOHAPYUIEHUSIM, BMECTE B3AThIM), COCTaBISU MAThAECAT ceMb AHe. B 1985 1. on cocraBusn B
CpeIHEeM JIeCATh C MOJOBUHOM Heneb, B 1987 r. - moutu TpuHaanarh Henenb. [1o Gonee cepbe3HbIM
NPECTYIJICHUSM OH TaK)Ke HaXOAWUTCS B pa3yMHbIX mpenenax (cM. Home Office, Criminal Justice, a
working paper, 1986 1.).

Cynebnass mnpaktuka Epomelickoro Cyna oka3plBaeT BO3JCHCTBHE Ha YrOJOBHYIO TOJUTHKY
TOCYIapCTB, KOTOpBIC CTalKUBAIOTCSI C CEpPhE3HBIMH KPUTUYECKHUMH CHTYallUsIMH, a HMHOTHA W
MSTEKAaMH, BBI3BAHHBIMU TIEPEMOJIHEHUEM TIOPEM M 3aBBIICHHBIMM CPOKAMU IMPEIBAPUTEIBHOTO
comepxaHusi moja crpaxei. Otcioma oTBeTcTBEHHOCTh EBpomeiickoro Cyaa 3a CBOI0O CyIeOHYIO
IPAaKTUKYy W €€ BIMSHUE Ha YrOJOBHYIO NOJUTHKY. OmnpaBaaTh 4YeThIpexJIeTHEEe NpeABAPUTEIbHOE
coZiepXaHue MO CTpa)Kei - 3HaYUT clenarh LIar Ha3ajJ B UCTOPUU YTOJIOBHOTO IpaBa, BEPHYTHCS B
"moucropudeckyr" 3py HokTpuHbI JIoMOpo30.

Ecnm pasButne yromoBHoro mnpaBa B EBpore co BpeMEHM Kpaxa MO3UTUBUCTCKOW IIKOJIBI
paccmarpuBarh Kak eIUHOE 11e10€e, OOHAPYKUTCS, UTO:



( 1) paa rocyaapCTB 3aKOHOAATCIIbHO YCTaHOBUJI MaKCUMAJIbHYIO MMPOAOJIKUTCIIBHOCTD
NpEaABApPUTECIIbHOIO 3aKIIOUCHUA (H_ICCTI) MECAICB UK OJUH Irod, HalIpuMmeEp, B leOCHOBaKI/II/I);

(2) cynebHas mpaKTUKa IPYrUX roCy1apcTB OOBIYHO OTPAHUYUBACT MPOJOIKUTEILHOCTD 10CYNe0HOTO
3aKJIIOYEHHS] CPOKOM IPUMEPHO OT IIECTH MECSAILIEB JI0 ABYX JIET;

(3) B mpemonaBaeMoM B TPUHAJIIATH IIKOJAX Cylaed ydeOHOM Kypce mo Erporneiickoii KonpeHimu o
3alUTe TPaB YeJI0BEKa, BKIIFOYAsl U CTATLIO 5, MPOCMATPHUBACTCS CTPEMIICHHE YOS TUTh OYAyIIHNX Cyae
CHIDKATh CPOK TPEABAPUTEIIBHOTO 3aKIIOUYCHHS, ONMHUPAasCh Ha MpakTuKy EBpomneiickoro Cyma, T. K.
HEKOTOPbIC CyIeOHbBIE CIICOBATEIM UMEIOT TSHACHIIMIO MPOJIICBATh CONCPIKAHKUE MO CTPAXKEH, YTOOBI
OKa3aTh JIaBJICHHE HAa OOBUHICMBIX M MOOYAUTHh WX K MPU3HAHWIO WJIM JIadye MMOKa3aHWM, 4TO BENET K
HapYIICHHIO MTPaBa Ha MOJYAHUE;

(4) cpaBHHTENBHOE ITPABO MOKA3bIBAET, YTO HU B OJHOM cTpaHe (kpome llIBeliiapun) He MpaKTUKyeTCs
MpeBapUTEIbHOE COJEp)KaHUE IO/ CTpaXkeil B TeUYeHHWE YeThlpex JeT 3a OaHKPOTCTBO U
MOIIICHHUYECTBO U JlaKe 3a 0o0Jiee Cepbe3HbIe MPECTYIIICHHS, YeM YKOHOMHUYECKHUE.

Hctopus EBporneiickoit KonBeHmu, 3BOIIONMS Cy1eOHOM MPAKTHKH CBUACTEIBCTBYIOT O IOCTOSHHON
3abote obecrneuuts CBOOOJY JMYHOCTH, OIPAaHUYUTH AOCYIEOHOE COAEp)KaHUE IOJ CTpaxeu, Io
MEHbIIIEH Mepe B OTHOLICHUH OOBIYHBIX MIPECTYTIIICHUN.

B rocymapcrBax-unenax CoBera EBpombl HeKoTOpble CyAeOHBIC —CIIEIOBATENH, CKIOHHBIC
MPEIBOCXUTUTh HAaKa3aHUE IyTEM MPEABAPUTEIHLHOTO 3aKIIOUEHUS WU BBIHYAUTH OOBHHIEMBIX K
MPU3HAHUIO, MECSALIAMH OTKJIAJbIBAIOT HAMpaBlieHHWE Jejla B Cyd M B TO € BpPEeMsl OTKIOHSIOT
XolaTaiicTBa 00 M3MEHEHUM Mepbl mpeceueHUs. B Hactosmiem gene orkaz W. OT cOTpyaHHYECTBa
MOXXHO OOBSICHUTH TPYIHOCTSMH, KOTOPbI€ OH MCIBITAJ MIPH MOIBITKE 0O3HAKOMHUTHCS C MaTepuaiaMu
nena B ToidHOM oObeMe; DenepanbHbIl Cyd OTMETHI 3TOT MOMEHT. TeM He MeHee ero OTKa3
"coTpynHUYaTh" HE MOXET OIpaBAaTh MPOJICHUE COAEPXKAHUS €ro TMoj CTpaxedl Ha Takoi
JUTATENbHBIN CpoK. OOBUHIEMBIN UMEET MPABO PUCKOBATH TEM, YTO €r0 OTPHIIATEIHLHOE OTHOIIIEHUE BO
BpeMs CIIEACTBUSI MOXKET ""TIOMeIaTh" eMy Ha CyneOHOM Mpoliecce.

O6parHbrit 23GdEKT TPOIICHHs TPEIBAPUTEIHHOTO 3aKIFOUEHUS XOPOIIO U3BECTEH KPUMHUHOJIOTaM U
MPAKTUKYIOIIUM IOPUCTaM 110 YTOJIOBHBIM JIEJIAM.

[IpumeHneHne 3TOro NMpojyUIeHNs: HEKOTOPBIMU CYJIbSIMHU-CIIEJOBATENSIMU MOXKET IIPEBPATUTD CIICACTBUE
B CPEACTBO NPHUHYKJICHUA K IIPU3HAHUIO ceOs1 BUHOBHBIM WM B HaKa3aHUE 3a OTKa3. MI3BECTHO, 4yTO Ha
JIMII, BIIEPBBIE COBEPILUBIINX MPECTYIUICHUS, Y3PPEKT comepKaHus MoJI CTPpaxel OKa3bIBaeT ACHCTBUE
TOJIBKO IIEPBbIE THU WM HEJENU; MPOIJICHUE, TAKUM 00pa3oM, sIBJISETCS OECIOIE3HBIM U BPEIHBIM.
M3BeCTHO CIUMIIKOM MHOTO CIy4aeB CaMOYOHMICTB M TPEKICBPEMEHHBIX CMEPTEH, BBI3BAHHBIX
3a00J1€BaHUSIMM BO BpeMs JOCYIEeOHOIo 3aKJIIOYEHUs, MO3TOMY HEJb3s HEe OJOOPUTh TEHICHLUIO B
€BpOIEHCKUX  Tpylax MO YrOJIOBHOMY IIpaBy IIO/IBEPraTb KPUTHKE  3JI0yHOTpeOieHue
IIPEBAPUTEIbHBIM 3AKIIOUYCHUEM.

Esponeiicknii Cyn nomen no nyru ®enepanbHoro cyna Ileelinmapuu v, ¢ MOEH TOYKH 3pEHMS,
HEMPAaBWIBHO MOCTYINHJI, COIIACUBILHUCH C €ro aprymeHTanuei. OaHaKko OH He MPUHSJ €r0 KOHLIETIIHIO
OLIEHKH COPa3sMEpPHOCTH JOCYIEOHOTo 3aKJIIOYEHUS U BEPOATHOrO Oyayllero HakasaHus. Takum
obpazom, Cyn He OTKazajcs OT MPEKHEH DOKTPUHBI M TMPAKTUKH, KOTOpask HE JNIOIYCKAaeT, YTOOBI
nocynedHoe 3aKII0UeHNE IPEABOCXUIIANI0 HaKa3aHUe, HA3HAYaeMOoe CY/IOM.

OcoObie  oOcTosiTenbeTBa Jenma  W., KOHEUHO, JeJal0T OTHOCUTENBHBIM 3HAau€HUE peIlleHUs
EBpomneiickoro Cyma. Cyn Oymer paccMmarpuBaTh Jpyrue Jiejia, KOTOPbIE TO3BOJAT €My JIydIle
BBIPA3UTh CBOIO "(unocoduro" yroiaoBHON MOMUTUKHA B OTHOLIEHUH MPEIABAPUTEIHLHOTO 3aKIIIOUCHHS,
MTOCKOJIBKY B TOM, UTO KacaeTcsi CBOOOIbI, HEOOXOAMMO COXPAHATh OOIIYIO KOHIIEIIIHIO 3aIIUTHI.

Ilo BceM 3THMM OCHOBAHMSM S IMPUIICIT K BBIBOAY, YTO UMEJIO MECTO HAPYIICHUECCTATLU 5.
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Oco06oe muenue cyneit Yoama u Jlonsy

1. 3asButenp 6611 apecToBaH 27 Mapta 1985 1. mo 06BMHeHUIO B MomieHHNYecTBe. CyneOHbIi npouecce
Havancsa 17 ¢espans 1989 1. u 3akonumics 30 mapra 1989 . OH mpoBen CBBIIIE YETHIPEX JIET O
CTpakell B OKUJAHUU cyna. B TedeHue 3Toro nepuona oH BoceMb pa3 oOpalaics ¢ XoaTaiicTBaMU B
HIBeiIapckue cyabl ¢ Mpocb00il 0 BpEMEHHOM OCBOOOKIEHHUM 10 Cyaa, HO OesycremHo. Teneps oH
YTBEPI)KIAET, UTO CTaJl )KePTBOM HapymeHus cratby 5 1. 3 KoHBeHIuu.

2. YronoBHO-IpoliecCyaibHbIll KoJleKC KaHTOHa bepH B cratbe 111 mpenycmarpusaer: "Bo Bpems
MIPEBAPUTEIILHOTO PacCie0OBaHus OOBUHSIEMBIM, KaK MPAaBWIIO, OCTaeTcs Ha cBoOome". DTa cTaThs
Oonee momHO u3noxkeHa B M. 25 pemenus Cyma. OgHako cyneOHOMY CJe0BaTelNio, BEAyIIEMY
pacciieZioBaHue, 1aHbl MOJTHOMOUHUS COJepKaTh OOBHHIEMOIO MO/ CTPa)keH, eClii eCTh MPUYMHBI [
NPEINONIIOKEHUS, YTO CYIIECTBYET PUCK YKJIOHEHHs OT MPaBOCYAMS MM PUCK TOTO, YTO OOBUHSIEMBIH
3710ynOTPEOUT CBOOOIOM, YTOOBI MOMENIaTh PACKPBITUIO MOJUIMHHBIX OOCTOSATENbCTB J€Na, WIH YTO
OOBUHSEMBIl YMBIIJIEHHO COBEPIIUT €Ie OAHO YTOJOBHOE NpaBOHAPYIIEHHE, IOJ00HOE TOMY,
KOTOpOE paccienyercs, Wi Apyroe. PUCK yKJIOHEHHS OT MPaBOCYIUs TAaK)Ke CUMTAETCS BEPOSTHBIM,
ecyii y OOBUHSEMOI'0 HET ONPEAETICHHOTO MeCTOXUTeNbCTBa B L1IBeiinapun.

3. Crarps 5 n. 3 KoHBeHIIMU MpenycMaTpuBaeT MpaBo HA CBOOOAY B OXKHJAHHH CYJa U CIPABEIIHBO
J0IycKaeT, 4To0bl 3Ta cBoOOAa ObLia 00ycioBIeHa rapaHTusiMu "sBku B cyn". Beuto Obl TpyaHO
NEPEOICHUTh CEPbE3HbIC TOCIEACTBUS OTKa3a BO BPEMEHHOM OCBOOOXKICHHH JIO CylIa YeJIOBEKY,
OOBHHSAEMOMY B IMPECTYIUICHUU (B COBEPIICHHUH KOTOPOTO OH MPEIIMOJOKUTEILHO HEBUHOBEH). OH
CKOpee BCEro MmoTepseT paboTy, BO3MOKHO, MECTOXKHUTEIbCTBO, )KU3Hb YWICHOB €r0 CEMbU MOXET OBITh
MOJIHOCTBIO HApYIIIEHa, CEMbs IOBEICHA 10 HHUIIEThI U JaXe ero Opak MOKET ObITh Ha IPaHU pacraja.
IIo CHIpaBCAJIMBOCTH, IMPCAIIOIOXUTCIIBHO HCEBHHOBHOC JIMIO HC JOJDKHO IIOABCPrarbCsa TaKHUM
Y)KACHBIM HCIIBITAHHUSIM, €CIIU TOJBKO MPHYHHBI Ui 3TOTO HE MEPEBEIIUBAIOT BCE OCTAIbHBIC
COOOpaXKCHHSI.

HeBHuMaHnue k 3Tol cepbe3HOM mpobieMe B ToCylapcTBax-ujeHaX MOXKHO OOBSCHUTH TeM (pakTom,
YTO, IO JAHHBIM COOTBETCTBYIOIIEH CTaTHCTHKH, YHCIIO JIUII, HAXOISIIINXCS B TFOPEMHOM 3aKIFOYCHUH
B OXHIAHUHM cyna, komebnercs or 7 10 52% OT COOTBETCTBYIOWIETO OOMIETO KOJIWYECTBA
3aKJTFOYCHHBIX.

4. Cynpu, BBIHOCSIIME PELICHHS MO XOJaTaliCTBaM O BPEMEHHOM OCBOOOKICHHM H3-TIOJ CTPaXH,
OCHOBBIBAIOT CBOM pEUICHHs] Ha COOpAaHHBIX JI0Ka3aTeNbCTBaX. 3/1€Ch HE JOMKHO OBbITh MecTa s
CYIEOHBIX CHEKYISLUUI WM WHTYHIMH, 3aMEHSIOMNX OObEKTUBHBIE JOKa3aTeNbCcTBAa. Bo3HUKaromme
BOIPOCHI JOJDKHBI pelaTbCs ¢ MPUMEHEHHUEM OJHOTO U TOTO K€ OOBEKTUBHOTO KPUTEpHs, KOTOPHI
ABJIIETCS OCHOBOW M JUIsl PEUIEHMs] BCEX JIPYIMX CIOPOB, MOUIEKAIIUX PACCMOTPEHHUIO B cyne. B
HACTOSIIIEM Jielie, Kak OHO mpezcTaBieHo Cydy, HeT HUKaKOro CIKMCKa CBHUJETENeH, KOTopble Aaiu Obl
MOKa3aHUs O BOSMOXKHOCTH YKJIOHEHUS 3asBUTENIS OT MPABOCY/IUS, O €r0 BMEUIATeIbCTBE B COOMpaHHe
JI0Ka3aTeIbCTB WJIM O MaHUNYISIUM YXe COOpaHHBIMHM JoKa3zarenbcTBaMu. [Ipenmonoxenue,
C/IeJIaHHOE B OJTHOM M3 HIBEHIIAPCKUX CYJIOB, O TOM, YTO IJIOXO€ BeJIeHHE OyXTaJTepcKoro ydera B
KOMITaHUSX 3asBUTENS (HA 3TO €CTh CChUIKA B M. 16 CyneOHOro pemieHus, NpUHITOro OOJbIIMHCTBOM)
3aTPYAHUJIO CJIEACTBUE M TMPEMATCTBOBAJIO €ro BPEMEHHOMY OCBOOOXKICHHIO, HeE SBISETCA
apryMeHTOM, KOTOPbIIl MOXET ObITh OpOILIEH Ha MPOTUBOMOIOKHYIO Yally BecOB. TakuM ke o0pa3om,
€ro HeXeJaHWe TIOMOratb B COOMpPaHMHM UW300JIMYAIONIMX €ro JIOKa3aTelIbCTB HE SBJSETCS
yOeIuTeIPHBIM apTyMEHTOM ISl OTKa3a B MPENOCTaBICHUH €My BpeMeHHOW cBoOozwl. Cym Bcernma
MOXET MPUHATH PELICHUE O NMPUMEHEHHH ONPEAETICHHBIX YCIOBUN IJIi BPEMEHHOTO OCBOOOKICHHMS,
BIUIOTH JIO €KETHEBHOW SIBKM B TOJHUIIEHCKUI yJaCTOK, €CIU CYIIECTBYET KaKoe-JIN0O0 TOJ03PEHHE B
YKJIOHEHUU OT MpaBocynus. Eciau CymecTBYIOT MajleHIINe MOAO03PEHUS O MOATACOBKE YUK, MOXHO
HAJIOXXHUTh pa3yMHOE yCJIOBUE, OTpaHUYUBAIOLIee OOIIEHHE C HEKOTOPHIMU MOMMEHOBAaHHBIMU JIUIIAMU
WIM JOCTYI B OIPENEIECHHbIE YUPEKIACHHUSI WU K OINpeNeieHHbIM aoKyMmMeHTaM. Cyds mo Bcemy, B
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JaHHOM CJIy4ae HHU OJHO M3 OJTHUX YCIOBHH HE pacCMaTpuBaliOCh BCEPhE3, €CIIM BOOOIIE
paccMaTpuBaoch.

5. CampIM CEPHE3HBIM MOMCHTOM SBJIACTCA INPHUHATHC BO BHUMAaHHWEC BO3MOXXHOCTH COBCPUICHHA
HOBOI'O MPCCTYIIJICHHA. ApI‘yMeHTaI_II/ISI, Jie)Kalass B OCHOBEC 3TOI'O YTBCPIKACHUSA, O3HAYACT OTPULIAHUC
OCHOBHOH YCTaHOBKH KOHBeHI_[I/II/I B BOIIPpOCax 3allUThbI CBO6OI[BI H YI'OJIOBHOT'O IIponecca.

OTO yTBepXkKAeHHE OpocaeT BBI30B TPEOOBAHMSIM CTaTbh 6 0 TOM, 4YTO YEJIOBEK CUHUTAETCA
HCBUHOBHBLIM, IIOKa €0 BMHOBHOCTL HC IPU3HAHA, OHO OTKPBLIBACT BO3MOXHOCTH HAKA3aHUA €TO 3a
IIPaBOHAPYUICHUs, KOTOPbIE OH HE TOJBKO HE COBEpILIAJ, HO JJa)ke HE HaMepeBaJICsl COBEPLIUTh. Mbl
roBOpUM O "HakazaHuu'", MOTOMY YTO NPEABAPUTENBHOE JIMILIEHHUE CBOOOJBI YacTO MPEAINONIaraeT
OoJiee CTPOrHid pesKUM, YeM Y JIHILI, OTOBIBAIOIIMX HAaKa3aHHeE.

[Ipe3ymniys HEBHHOBHOCTH JI0 OCY)KJICHHUSI, TapaHTHPOBAaHHAsI CTaTheil 6, - 3TO He mycTast popMyna u
HE IPOCTO MpoIieccyaIbHast HOpMa, ISHCTBYIONIAs TOIBKO BO BpeMsi cyneOHoro nporecca. boiee toro,
TIOPEMHOE 3aKJIIOYEHHE JO Cyla YacTO OKa3bIBaeT OTPUIATENIbHOE BIHMSHUE HA TIEPCIEKTHBY
OoIrpaBIaHUsA 0OBHHSIEMOI0 H3-3a TPYAHOCTHU, €CJIIM HE HCEBO3MOXHOCTH, BO MHOIUX Cily4dasax IJId
OOBHHSIEMOTO U €T0 aJJBOKAaTOB Ha/UIeXKAIIMM 00pa30oM paccieaoBarh JIENIO U MOArOTOBUTHCS K 3allUTe.

6. Ilo HamiemMy MHEHHIO, MOCYAEOHOE 3aKIIOYCHHE 3asBHUTENSl HE SIBISUIOCH HEOOXOAMMBIM WIIH
OIIpaBJIaHHBIM B cBeTe moyiokeHnid KonBeHmu. bpeMst 1oka3biBaHUs BUHBI BO3JIaraeTcsi Ha TeX, KTO
3aJIepP’KUBACT; OHU JIOJKHBI OMPaBAaTh HEOOXOIUMOCTh CONEPIKaHUs IO CTPaKEH, a 3a7epKaHHbBIN -
JI0Ka3bIBaTh OOpaTHOE.

MpI cunTaeM, 4TO HapyUIEHUE CTAThU 5 1. 3 UMEJO MECTO.

Oco0oe muenne cynbu Jle Meiiepa
Hacrosimee neno He Obuto mpocteiM. OHO mOTpeOOBajo THIATEIBHOIO pacciefoBaHusi, KOTOpOE,
€CTECTBEHHO, JOKHO OBLIIO 3aHATH OMPEICTICHHOE BPEeMs.

Ho, xax yxe 3asBinsn @enepansusiii cyy [Belinapun B HosiOpe 1985 1., 310 "Bpsif I MOKET CIIYKUTh
OIIpaBJaHUEM MHOTOJIETHETO MPEIBAPUTEIHLHOTO 3aKII0YeHHs " *.

3agBuTeNnb ObUT (AKTUYECKU JIMIIEH CBOOOABI B TEUCHHE UETHIPEX C HEOONBLIMM JIET 70 cyAa. DTO
MOCATATENbCTBO HAa "HOPMY YBaXXEHMsI JUYHON cBOOOABI" ** M mpe3yMIui0 HEBUHOBHOCTU ObLIO
HAaCTOJIBKO CEPbE3HBIM, UTO S HE MOTY CUMTATh €r0 JJOIYCTUMBIM ***,

* Ilynkt 35 noknana Komuccun.
** Pemenue no neny Helimactep npotuB ABctpuu ot 27 utons 1968 . Cepust A, 1. 8, ¢. 37, 1. 5.

*#* Ecnmu 0OBHHSEMBIM HCIOJB3YET CBOE MPABO '"HE COTPYIHWYATh C BIACTHBIMH OpraHaMu', 3TO
JEMUCTBUTEIBHO MOXET 3azepkarh "Xof cienctsus” (1. 42 pemieHus in fine), HO TO, YTO OH AOJKEH
"oTBeUaTh 3a TMOCIEACTBHUS" HSTOr0 B BHJAEC MNPOMJICHUS COIEPNKAHUS TMOJ CTpaxkeH, SBISETCS
HEMPUEMIIEMBIM.
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